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Tue annual meeting of the American Bar 
Association will be held in Boston on August 
26th, and will continue for three days. There 
will be an address by the president of the 
association, Simeon E. Baldwin of Connecti- 
cut. Papers will “be read by Frederic N. 
Judson of Missouri on ‘‘liberty of private 
contract under the police powers,’’ and by 
William B. Hornblower of New York on ‘‘the 
legal status of the Indian.’’ The annual ad- 
dress will be delivered by Alfred Russell of 
Michigan. Announcement has been made 
that at this meeting an award of a gold medal 
will be made to the greatest living law re- 
former, of which expected event the Albany 
Law Journal says: ‘‘It is to be fervently 
hoped that the committee charged with the 
delicate but not extraordinarily difficult task 
of selecting the recipient of this medal will 
make a designation which shall commend 
itself to the enlightened judgment of the legal 
profession the world over, and that if it shall 
fail to do so, the attendance of representative 
lawyers from all parts of our land may be 
large enough to correct the bias of the com- 
mittee and overrule its choice. We have 
already expressed our opinion as to the man 
who is entitled to wear the proud title of Law 
Reformer of the time in which we live, and 
we are convinced that a representative gath- 
ering of the lawyers of the United States 
would, by an overwhelming majority, pro- 
nounce in favor of our own distinguished 
countryman, the venerable David Dudley 
Field, as the recipient of the medal.’’ 


——————— 


To us, one of the surprises of the year, has 
been the adoption of the new constitution of 
Kentucky by the voters of that State. As we 
pointed out some time ago, the result of the 
work of the convention in the framing of an 
organic law, was regarded as anything but 
satisfactory. The new constitution was, both 
as regards style and substance, open to 
serious criticism. Though it does incorpo- 
rate many needed reforms, it is full of minor 
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provisions which are either bad or of doubtful 
value, and which should be adopted as legis- 
lative statutes, rather than as parts of the 
frame work of government. Many ridicu- 
lous blunders are said to have been commit- 
ted by the makers of the instrument. As an 
instance of this is the section which provides 
that ‘‘no person shall be eligible as judge of 
the circuit court who is not less than thirty- 
five years of age.’’ The reason for the 
adoption of an organic law so objectionable 
may be that the State has long stood in 
pressing need of a revision of its fundamental 
law, the existing instrument having been 
fréfied in 1849, and the people of the State 
felt that the present was perhaps their only 
chance. 





We have been somewhat remiss in calling 
attention to the proceedings of the Alabama 
Bar Association, held in 1890, pamphlet re- 
port of which reached us a few weeks ago. 
The meeting seems to have been eminently 
successful, both in point of attendance and 
interest manifested by the members. The 
addresses were by Thomas H. Watts, the 
president of the association; by A. B. 
McEachin, on ,‘The Lawyer in Politics,’* and 
by D. P. Bestor, on ‘‘The Disinclination of 
Superior Men to Engage in Politics.’” The 
annual address was by Seymour D. Thomp- 
son, on ‘‘Some Features of Constitutional 
Law.’’ ‘The reports of the committees on 
jurisprudence and law reform, and on legisla- 
tion contain many valuable suggestions. The 
officers of the association are Hannis Taylor, 
president; Alex. Troy, secretary and 
treasurer. 








NOTES OF RECENT DECISIONS. 





ConsTiTuTIONAL Law—StTaTuTE— CRIMINAL 
PracticE — RESENTENCE OF PRISONER.— In 
McDonald vy. State, 48 N. W. Rep. 863, the 
Supreme Court of Wisconsin hold that a stat- 
ute requiring prisoners to be resentenced 
where, by reason of irregularities subsequent 
to verdict, the judgment is reversed, is not 
unconstitutional as putting defendant twice in 
jeopardy. Orton, J., says: 

The pronouncing of the proper judgment in this 








142 


THE CENTRAL LAW JOURNAL. 


No. 8 








case by this court, or by the court below, upon the re- 
versal of the former judgment, is not putting the de- 
fendants the second time in jeopardy for the same 
offense. “Jeopardy” “is the situation of a prisoner 
when a trial jury is impaneled and sworn to try his 
case upon a valid indictment (or information), and 
such jury has been charged with his deliverance.” 
Bouv. Law Dict. The following cases are cited to 
this definition: State v. McKee, 1 Bailey, 655; Wein- 
zorpfiin v. State, 7 Blackf. 191; Com. v. Jenks, 1 Gray, 
491; State v. Burke, 38 Me. 574; Com. v. Cook, 6 Serg. 
& R. 586; McFadden v. Com., 23 Pa. St. 12; State v. 

toe, 12 Vt. 93; 1 Bish. Crim. Law, § 660; People v. 
Goodwin, 18 Johns. 206; United States v. Gilbert, 2 
Sumn. 60; United States v. Haskell, 4 Wash. C. C. 402. 
The accused must be put on trial, and the jury im- 
paneled and sworn, to place him in jeopardy. To put 
him twice in jeopardy, he must be again put upon his 
trial, before a jury impaneled and sworn, and ch d 
with his deliverance. Com. v. Fitzpatrick, 121 Pa. 
St. 109; Hilands v. Com., 111 Jd. 1; State v. Parker, 66 
Iowa, 586; Whitmore v. State, 43 Ark. 271; Adams v. 
State, 99 Ind. 244. Such is the import of all the cases 
in this country that I have been able to find. I do not 
think that any court has ever held that resentencing a 
person on the same verdict is putting him in jeopardy 
twice for the same offense, for it would be contrary to 
the legal signification of the term, and in violation of 
ite accepted sense and meaning. The learned counsel 
presented an able argument, and cited many cases, to 
show that the said statute is unconstitutional for this 
reason, but not one of the cases had any bearing on 
the question. They were cases in which it was held 
that the court had no power, authority or jurisdiction 
to pronounce the proper judgment after a reversal of 
an illegal judgment, and it was because there was no 
statute that authorized it. In other States where 
such a statute exists the question has never been 
raised, so far as it is known to us. So far the plaintiffs 
in error have not suffered any injury, for the former 
judgment was lawful for the term of ten years, and 
the excess of time beyond that only is illegal; and 
they will not, if the proper judgment is entered nunc 
pro tune, as it should be. 


PARENT AND CHILD—ImpPpuUTED NEGLIGENCE 
—Insury sy Street Car.—The Supreme 
Court of Illinois, in Chicago City Ry. Co. v. 
Wilcox, 27 N. E. Rep. 899, decide that where 
a child of tender years is injured by the neg- 
ligence of another, the negligence of his 
parents, even though present at the time of 
the accident, cannot be imputed to him so as 
to support the defense of contributory neg- 
ligence to his suit for damages. Where a 
child six years old, being about to cross a 
street on which are two cable tracks, waits 
until a train on the track nearest him has 
passed, and then, going behind such train, is 
struck by another train coming from the op- 
posite direction, his failure to see and avoid 
the train which struck him, and which was 
probably hidden from his view by the other 
train, does not constitute contributory negli- 
gence, Bailey, J., after stating the old rule 





of imputed negligence as laid down in Hart- 
field v. Roper, 21 Wend. 615, says: 

The rule denying the doctrine of imputed negligence 
is now recognized and enforced by the courts of many 
of the States, and is supported by the reasoning and 
authority of text-writers, whose opinions are justly 
entitled to a high degree of consideration. Among 
them may be mentioned Mr. Bishop, who in his re- 
cent treatise of Non-Contract Law, section 582, says: 
“This new doctrine of imputed negligence, whereby a 
minor loses his suit, not only where he is negligent 
himself, but where his father, grandmother or 
mother’s maid is negligent, is as flatly in conflict with 
the established system of the eommon law as any- 
thing possible to be suggested. The law never took 
away a child’s property because his father was poor 
or shiftless or a scoundrel, or because anybody who 
could be made to respond toasuit for damages was 
a negligent custodian of it. But by the new doctrine, 
after a child has suffered damages, which confessedly 
are as much his own as an estate conferred upon him 
by gift, and which he is entitled to obtain out of any 
of the several defendants who may have contributed 
to them, he cannot have them if his father, grand- 
mother or mother’s maid happens to be the one mak- 
ing the contribution. In these and other respects, it 
is submitted, the established principles stated in a 
preceding section are conclusive of the proposition 
that the doctrine now in contemplation does not be- 
long to the common law.” See full discussion of the 
question of imputed negligence in case of injury to 
children in Wharton on Negligence, § 314 et seq.; 
Beach, Contrib. Neg. §§ 38-48. It seems to be assumed 
by several of the writers on the subject that this court 
is committed tothe doctrine thatina suit by a child 
to recover damages caused by the negligence of the de- 
fendant, the negligence of the plaintiff’s parents or 
custodians may be imputed to the plaintiff in support 
of the defense of contributory negligence. While 
there is in some of the cases some foundation for 
this assumption, yet, in our opinion, the question has 
never been so considered or determined by this court 
as to make it the settled rule in this State. Most of 
the cases to which reference is made as supporting 
said doctrire were suits brought by a parent in his 
own right, or as the legal representative of his child, 
where the death of the child was alleged to have been 
caused by the negligence of the defendant. Such was 
the case in City of Chicago v. Major, 18 Ill. 349; City 
of Chicago v. Starr, 42 Ill. 174; Railroad Co. v. Becker, 
76 Ill. 25, 84 Ill. 483; Hund v. Geier, 72 Ill. 393; City 
of Chicago v. Hesing, 83 Ill. 204, and Railway Co. v. 
Grable, 88 Ill. 441. Where an action for the negligent 
injury of an infant is brought by a parent, or for the 
parent’s own benefit, it is very justly held that the 
contributory negligence of such parent may be shown 
in bar of the action. That is only a phase of the gen- 
eral rule that the contributory negligence of the 
viaintiff is a defense. Beach Contrib. Neg. § 44. 

Of the remaining cases to which we are referred, in 
which the doctrine of imputed negligence has been 
discussed, the first is Railroad Co. v. Grimes, 13 Ill. 
585. In that case suit was brought by an adult-to re- 
cover damages of the railroad company for hilling a 
mare, and the case of Hartfield v. Roper is incidentally 
referred to in the opinion as indicating an exception 
to a general rule which the court bad laid down in its 
decision; but there is nothing indicating an approval 
or adoption of the rule there announced. In Railroad 
Co. v. Gregory, 58 Ill. 229, suit was brought by a child 
not quite five years of age, and the judgment in favor 
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of the plaintiff was aflirmed; the court holding that 
no negligence was shown, either on the part of the 
plaintiff or his mother, and there was therefore no 
occasion for determining whether her negligence, if 
she had been negligent, would have been imputed to 
the plaintiff. In City of Chester v. Porter, 47 Ill. 66, suit 
was brought bya child about three years old to recover 
damages for injuries caused by his being run over by 
an ox team and cart, at work on the street. A judg- 
ment in favor of the plaintiff was reversed, this court 
holding that there was no evidence in the record of 
any negligence on the part of the defendant, and the 
fact that the plaintiff ought not to have been permitted 
to be on the street alone is alluded to only in the dis- 
cussion of the want of evidence tending to charge the 
defendant with negligence. The defense of contribu- 
tory negligence is not spoken of. In Railroad Co. v. 
Bumstead, 48 Ill. 221, a judgment in favor of the 
plaintiff was affirmed, the court holding, so far as the 
defense based upon the alleged negligence of the 
plaintiff’s parents was concerned, that no such negli- 
gence was proved, and there was therefore no occa- 
sion to either assert or discuss the doctrine of imputed 
negligence. In Gavin v. City of Chicago, 97 Ill. 66, 
the plaintiff brought suit for an injury alleged to have 
been caused by the negligence of the city authorities 
in improperly constructing or managing a swing- 
bridge over the Chicago river. The defendant at- 
tempted to show negligence on the part of the plaint- 
iff’s mother in permitting him to be on the street in 
the vicinity of said bridge, unattended. A judgment 
in favor of the defendant was affirmed, the court 
holding that there was no proof of negligence, either 
on the part-of the plaintiff’s mother, or of the city au- 
thorities. It is apparent that in none of the cases 
above mentioned was there any occasion for the court 
to determine whether, as a rule of law, the negligence 
of the plaintifft’s parents or custodian would sustain 
the defense of contributory negligence, nor is there 
any attempt in any of them to consider or discuss the 
rule. In several of them language is used which 
would seem to imply a tacit recognition of the doc- 
trine of imputed negligence, but in none of them was 
the adoption of that doctrine essential to the decision; 
nor can we suppose from the language used that the 
court intended to commit itself definitely to an affirm- 
ance of that doctrine. The only remaining decision of 
this court on this question to which our attention has 
been called is that of Railroad Co. v. Stratton, 78 Ill. 
88. There the plaintiff, who at the time of his injury 
was ten years old, was traveling on the railroad, in 
company with, and in the immediate custody of his 
father. On arriving at their destination, both re- 
paired to the platform of the car while it was yet in 
motion, the plaintiff taking his station on the lowest. 
step of the platform, and his father on the next step 
above and behind him, both having baggage in their 
hands. Both stepped off while the train was still 
moving quite rapidly, and the plaintiff, on striking 
the station platform, was thrown by his momentum 
under the cars and severely injured. This court re- 
versed a judgment in favor of the plaintiff, not for 
any error of law committed at the trial, but solely on 
the ground that it was against the evidence. In the 
opinion the annclusion was reached that the evidence 
failed to charge the defendant with negligence, and 
also that it showed that the plaintiff, or at least his 
father, was guilty of negligence in stepping off the 
train while in rapid motion. Clearly, if no negligence 
on the part of the defendant was shown, there was no 


right of action, and whether the plaintiff or his father 
was negligent was wholly immaterial. A discussion 





of the doctrine of imputed negligence was unneces- 
sary to a decision of the case. The rule, however, was 
stated that, if the negligence of the plaintiff’s 
father was the proximate cause of the plaintiff’s in- 
jury, the defendant could, on no just principle, be 
held liable. This was, no doubt, a recognition of the 
rule which has been spoken of above as the English 
rule—that where the parent is present, and in the im- 
mediate control of the child, the parent’s negligence 
may be imputed to the child. This court, however, 
cannot fairly be said to be committed to a doctrine 
upon the principle of stare decisis, by its recognition 
or assertion in a case which does not call for its ap- 
plication, and the decision of which rests wholly upon 
other grounds. Not being concluded, therefore, by 
any of our former decisions, we are disposed to adopt 
the rule which seems to us to be the most reasonable 
and most in conformity with the recognized princi- 
ples of the common law, viz., that where a child of 
tender years is injured by the negligence of another, 
the negligence of his parents or others standing in 
loco parentis cannot be imputed to him so as to sup- 
port the defense of contributory negligence to his suit 
for damages. So far, then, as this branch of the case 
now under consideration is concerned, therefore the 
instruction given contained no error as to which the 
defendant has any just ground for complaint. 

But it is further objected that said instruction is 
erroneous in holding, as a matter of law, that the 
plaintiff, who at the time of his injury was only six 
years of age, could not be charged with personal neg- 
ligence which the jury could consider as tending to 
sustain said defense. The application of the doctrine 
of contributory negligence to the conduct of young 
children is a difficult one, and very naturally has led 
to a considerable difference of opinion. The two op- 
posing views most commonly met with are: First, 
that up to a certain age, the precise limit of which is 
not, and perhaps cannot be well defined, a child is in- 
capable of such conduct as will constitute contribu- 
tory negligence, and that the court may so declare as 
a matter of law. The rule thus contended for is 
sometimes said to be analogous to the rule of the com- 
mon law which exempts children under seven years 
of age from criminal responsibity. It has accordingly 
been held that children of eighteen months, of two 
years, of two years and ten months, of four years, 
under five years, of five years, of six years, under seven 
years, and even seven years of age, are incapable of 
such negligence. Bish. Non-Cont. Law, § 586, and 
authorities cited. This rule seems to have been rec- 
ognized in this State with more or less distinctness in 
the following cases: Railroad Co. v. Becker, 84 IIl. 
483; Railroad Co. v. Gregory, 58 Ill. 226; City of Chi- 
cago v. Hesing, 83 Ill. 204; Gavin v. City of Chicago, 
97 Ill. 66; Railway Co. v. Grable, 88 Ill. 441; Railway 
Co. v. Ryan, 131 Ill. 474, 23 N. E. Rep. 385; Railroad 
Co. v. Welsh, 118 Ill. 572, 9 N. E. Rep. 197. The other 
view is that young children are bound to use such 
care, and such care only, as is usually exercised by 
children of the same age and degree of intelligence, 
and that itis always, therefore, a question of fact to 
be determined by the jury whether, in a given case, 
the child is in the exercise of proper care; his tender 
years, his intelligence or the want of it, and all the 
circumstances by which he was surrounded being 
taken into account. Under this rule, as is claimed, 
it can never be laid down as a matter of law that any 
child, however young, is incapable of contributory 
negligence, it being always a question of fact for the 


jury. The following cases are referred to as givin 
some support to this rule: Railroad Co. y. Becker, 7 
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Ill. 25; Railroad Co. v. Murray, 62 Ill. 326; Kerr v. 
Forgue, 54 Ill. 482; Railway Co. v. Eininger, 114 
Il. 79. 


GARNISHMENT—ASSIGNMENT OF UNEARNED 
Waces.—In Manly v. Bitzer, 16 S. W. Rep. 
464, the Supreme Court of Kentucky held 
that a policeman, elected for a term of four 
years, at two dollars per day, payable monthly, 
can make a valid assignment or sale at the 
beginning of a month of the wages to be 
earned during that month, and the assignee 
or purchaser has priority over a creditor who 
garnishes the wages for that month after they 
are earned. Holt, C. J., says: 


It is contended for the appellant that assignment of 
wages to be earned are, like mortgages of property to 
be thereafter acquired, void. It is insisted upon the 
other hand, that as these wages were to be earned 
under an existing contract, the wage-earner had the 
right to assign them, and that this contest is merely 
one of equities, in which the elder must prevail. This 
is undoubtedly true if the right existed, because in a 
contest between equities merely that which is prior 
must in reason be given the preference. Newby v. 
Hill, 2 Mete. (Ky.) 530. This elementary rale is not 
questioned by counsel for the appellant; but they in- 
sist that the appellee, by his purchase, acquired no 
equity whatever as against a creditor of Manly. Look- 
ing at the question from the standpoint of public pol- 
icy, there are two views presented, which perhaps 
balance each other. If the wage-earner, in a case like 
this one, be permitted to sell and transfer his un- 
earned wages, the honest creditor may sometimes be 
defrauded; but, upon the other hand, it may often be 
necessary to the subsistence of the laborer and his 
family, as is claimed was true in this instance. It isa 
general rule that a mortgage of property to be ac- 
quired in futuro is void as against the mortgagor’s 
other creditors. It has beer held by this court, for 
instance, that he cannot mortgage not only his stock 
of goods on hand, but also those he may thereafter 
add to it. As to those so added the mortgage is in- 
valid as against other creditors. Ross v. Wilson, 7 
Bush, 29; Loth v. Carty, 8 Ky. 591. Also that a 
mortgage of acrop unsown when it was executed is 
invalid as against a purchaser for value, the reason 
being that when the mortgage was given the crop had 
neither an actual nor a potential existence. Hutchin- 
son vy. Ford, 9 Bush, 318. This case, however, is dis- 
tinguishable from those. Pomeroy says: ‘When a 
party has entered into a contract or arrangement by 
the ordinary and legitimate and natural operation of 
which he will acquire property, his existing right 
thereunder is not a mere naked hope; it is a possibility 
of acquiring property, coupled with a legal interest in 
the contract. The cargo to be obtained, or the freight 
to be earned, by aship on a voyage already contracted 
for, the wages to be earned under an existing em- 
ployment, the payment to become due under an ex- 
isting building contract, are familiar examples.” 
Pom. Eq. Jur. § 1286. Judge Story, in his Equity 
Jurisprudence (section 1040), announces substantially 
the same doctrine. If there be an existing or sub- 

isting contract, then a right exists out of which that 
which is assigned may be derived; and, as it may 

-=gasonably be anticipated as the outcome, it may be 





transferred for value, and vest the right to it in the 
assignee. There is in such a case a potential existence 
of that which is assigned. In the case now presented 
there was an existing, subsisting contract for the ren- 
dition of the services. The debtor’s term of office ex- 
tended beyond the time when it could fairly be pre- 
sumed, because of the existence of the contract, the 
wages would be earned. They had such a potential 
existence that he had a right to transfer them, and, 
having done so for value, it invested the assignee with 
an equity which, being elder in time to that of the at- 
taching creditor, must prevail. It was not the as- 
signment of a mere naked possibility, coupled with no 
interest. There was an expectation of wages under 
an employment entered upon under a subsisting con- 
tract. Whatever Manly might therefore earn had a 
potential existence, because the wages would be the 
expected and natural product of his existing contract 
right. It made no difference whether they were fixed 
at so much by the day or week or month. Whatever he 
might earn upon the first day of the month was not so 
independent of what he might earn during the re- 
mainder of the month that he could not assign the 
entire month’s wages. Whatever may be said as to 
the right in equity to assign mere possible interests, 
however much the authorities may differ as to the 
extent of the power, yet here was a reasonable ex- 
pectation of means founded upon an existing right—a 
subsisting contract, an existing employment—and in 
such a case the transferee for value undoubtedly ac- 
quires an equity. A right was in esse, under which it 
could reasonably be expected the party would be- 
come entitled to what was transferred. There was 
ground for a reasonable expectation of means based 
upon an existing right. It was as if the seed of a 
crop had been sown, and constituted a subject for a 
valid contract. In the case of Griffin v. Mulliken 
(MS. Op. Sept. 13, 1876, not reported), an attaching 
creditor sought to subject the monthly salary of a city 
officer to his debt, which had been assigned before it 
was earned, and it was held that the equity of the as- 
signee was superior. So it seems to us in this in- 
stance, and the judgment is therefore affirmed. 


AccoRD AND SaTIsFACTION — CoNDITIONS 
PRECEDENT—DeEFravuLt—REeE iEF.—In Francis 
v. Deming, the Supreme Court of Connecticut 
hold that an offer after judgment ‘and filing 
of the lien, to discharge the same, if within a 
certain time a certain amount should be paid 
and certain other things be done, is when not 
accepted a condition precedent; and in case 
of non-performance neither law nor equity 
can furnish relief, where the only excuse is 
that defendants went to the office of plaint- 
iff’s attorney within the time specified, pre- 
pared to make the payment and do the other 
things required, but found that the attorney 
was at home sick. Thayer, J., says: 


The agreement, if the condition is fully performed 
constitutes an accord and satisfaction of the judgment, 
and is a bar to the action. Unperformed, it is a mere 
accord, and does not bar the action. Williams v. 
Stanton, 1 Root, 427; Scutt’s Appeal, 43 Conn. 109. 
This is admitted by the defendants, but it is claimed 
phat, in law, what has been done by them constitutes 
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performance. When money is to be paid by one party 
to another, and the contract fixes no place for the pay- 
ment, the rule is that the payment must be to the per- 
son at the place where he is, if he be within the same 
dominion. 1 Swift, Dig. 292; 2 Pars. Cont. 636. Parke, 
B., in Startup v. McDonald, 6 Man. & G. 624, says: “In 
such a case the party bound must find the other at his 
peril, and within the time limited, if he be within the 
four seas.’’ Here no place was fixed for the payment. 
It was the defendants’ duty, therefore, to seek the 
plaintiff or their duly-authorized agent or attorney, 
and make tender to them within the time limited.’ This 
they did not do. Calling at the office of the attorney, 
prepared to pay, does not meet the requirements of 
the law. Deming there learned that the attorney was 
at his house. He made no tender of the money and 
release at the office to the person in charge. He 
did not seek the attorney at his house and tender 
them to him. Nor did he seek the plaintiff-, who re- 
side in an adjoining town, and tender performance to 
them. The allegations of the answer show no excuse 
for his failure to do so. No waiver of performance 
within the time limited is claimed. As the tender af- 
ter the action was begun was of the money only, and 
did not include either interest or the costs which had 
accrued, it was not a legal tender, and would not en- 
title the defendants to a discharge. 

But the defendants urge that this is a proceeding in 
equity, and that the rules of equity are not so strin- 
gent as those of law concerning the necessity of a tend- 
er within the time limited, and that, as the answer 
shows that they were on July 10.b, and still are, ready 
and willing to perform, the demurrer should have been 
overruled. When a condition is subsequent, and is 
broken, equity will generally relieve the party in faultif 
he shows sufficient excuse for non-performance with- 
in the time specified. In the present case the defend- 
ants had noright to a discharge of the judgment, 
except upon the performance of the condition within 
the time. The performance of the condition was the 
consideration for the plaintiff’s promise to discharge 
the judgment. In such a case where the rights ofa 
party in default are dependent upon a condition pre- 
cedent which is neither fulfilled nor waived, as no 
right or title vests, equity can afford no relief. Davis 
vy. Gray, Wall. 203; Fiddings v. Insurance Co., 102 U. 
S.111; Wells v. Smyth, 2 Edw. Ch. 78; Mills v. Hoag, 
7 Paige, 21; Seton v. Slade, 2 White and T. Lead. Cas. 
(Har. & W. Amer. ed.) 1143. This case presents no 
equities in the defendants’ favor. The plaintiffs 
agreed if the defendants performed within one 
month, to accept nearly $300 less than was due them 
upon their judgment. The return of the probate no- 
tice the defendant Deming was legally bound to make. 
The release he has never tendered. Under these cir- 
cumstances, showing no excuse for non- performance, 
neither law nor equity can afford any assistance. 


Foreign Law — Proor— PResumMPTION.— 
The Court of Appeals in In re Gehrig’s Est., 
27 N. E. Rep. 784, decide that when proof of 
a law of a foreign country has been given 
from a publication made under governmental 
authority, the presumption is that such law is 
still in force, in the absence of some equally 
good evidence that it has been amended or 
repealed; and that a community which, by 
the unwritten law of the country in which it 





lies, confirmed by a public statute, is entitled 
to take, hold and manage property in the 
right of its citizens, as a corporation aggre- 
gate, may take a legacy in New York. Gray, 
J., says: 


The surrogate expressly found that the legatee had 
been a municipal body for the past 900 years, but re- 
fused to find that by the unwritten or by the written 
law of the country it was authorized to take and hold 
bequests of personal property, or to hold personal 
property as a corporation. In so ruling upon the 
question of the legatee’s legal capacity, I think the 
surrogate has erred. By a competent witness, in the 
person of the German vice-consul, who, before enter- 
ing upon the foreign service of the German Empire, 
had filled a judicial position and was acquainted with 
the laws of the different States comprising that Em- 
pire, it was proved that the Grand Duchy of Baden had 
an unwritten anda written law. By the unwritten 
law of the county, “communities,” by which term a 
city or township was characterized, had a right to ac- 
quire and to manage property, and to take by bequest. 
A copy of the Jaws and statutes of the Grand Duchy, 
printed by governmental authority in the official print- 
ing- office in 1832, was offered in evidence, and from it 
proof was given that ‘every community has a right to 
administer its affairs asa community, and to manage 
property independently for itself;”? and that ‘‘all mov- 
able and immovable property of communities, 
is the property of the citizens,” as a ‘‘corpora- 
tion,’ or “as a body,” or “tas a whole,” (the 
German word in the act being the equivalent of these 
terms). This witness gave the only evidence in the 
case, and nothing was offered in contradiction of it, 
nor any other proof given upon the question of what 
was the law of the domicile of this legatee. But be- 
cause it appears that, since this publication of the 
Grand Ducal laws and statutes in 1832, a legislature 
has been in existence, and that the evidence of the 
witness that these statutes and the unwritten law, 
concerning which he had testified, remained in force, 
was predicated upon the fact that, by virtue of his of- 
ficial position, he would have been made acquainted 
with any changes by legislative enactment, it was 
thought that the proofs were insufficient. The surro- 
gate held that it must be shown that the law relied 
upon to establish the corporate capacity was in force 
at the time of testator’s death, and that the evidence 
here was merely hearsay, and therefore incompetent. 
He also held, upon the authority of Hynes v. McDer- 
mot, 82 N. Y. 41, that there was no presumption of 
the continued existence of the earlier law. That case 
is not controlling upon the question here. The books 
offered upon the trial in that case, as containing the 
laws of France, were the publication of a private per- 
son. They were not proven nor did they purport to 
have been published by governmental authority, and 
were there seen for the first time by the witness. 
Moreover, one of the volumes was edited at a date 
subsequent to the transaction to which they were 
sought to be made applicable. ‘Nor was it considered 
that the evidence of the witness as to the reception of 
these private works in the French courts amounted to 
proof of that fact. Upon the question of whether the 
presumption should prevail that a law once shown to 
have existe. continued the same until the time of the 
event, about which the controversy turned, the court 
refused to pass definitely, as being unimportant to the 
decision. Chief Judge Folger intimated, however, 
pretty strongly on the authority of Raynham v. Can- 
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ton, 3 Pick. 293, that, if the question of presumption 
was in the case, the court would have to make it. In 
Raynham v. Canton, in connection with proofs relating 
to a marriage in Rhode Island in 1817, a volume of the 
laws of that State, published by its authority in 1798, 
was offered; bus it was rejected upon the mere objec- 
tion or denial interposed by counsel that the law so 
evidenced was not the law at the time of the marriage. 
Judge Parker, delivering the opinion of the supreme 
court, in reversal of the judgment, held that, “‘the 
law being proved to have existed in the manner above 
stated, it must be presumed to exist until proved by 
as good evidence to have been repealed.”’ I think the 
rule in the Massachusetts case should be adopted by 
us as correct, upon principle. The rule of pre- 
sumption, as applied to the continuance of a law, may 
well rest upon the same basis that is found for simi- 
lar presumptions in many human affairs. In Green- 
leaf on Evidence, (volume 1, § 41), the author states 
the rule,that ‘“‘when the existence of a person, a per- 
sonal relation, or a state of things is once established 
by proof, the law presumes that the person, relation, 
or state of things continues to exist as before, until 
the contrary is shown, or until a different presumption 
is raised from the nature of the subject in question.” 
In People v. Manhattan Co., 9 Wend. 351, is an illus- 
tration of the rule, where it was held that, a corpora- 
tion having been shown to have been legally created, 
itis “in judgment of law supposed to continue to ex- 
ist until the contrary is shown.” If in such instances 
the presumption should obtain, how much greater 
the reason for it in the case of a public law in a foreign 
State or country. In addition to the Massachusetts 
case of Raynham v. Canton, there is to be found au- 
thority for the rule in the opinions of the courts of 
other States. In People v. Calder, 30 Mich. 8, the 
question arose as to the law governing marriage in the 
State of New York in 1869. A volume of New York 
Statutes, ‘printed in 1852, was held to be competent 
proof of what the law was; the court considering that, 
as no proof was offered to indicate any change in the 
law, the jury might fairly presume that it continued 
as it was. In Harryman v. Roberts, 52 Md. 64, a vol- 
ume of Ohio Revised Statutes, published in 1860, was 
admitted as evidence of the: existing law of that State, 
when the question to which it was made applicable 
arose in 1879. And see State v. Patterson, 2 Ired. 346. 
It may be observed that the very notion of a law, as 
furnishing a rule of government or of conduct, sug- 
gests permanence as a characteristic, and does not in- 
volve the idea of change. I am led to the opinion that, 
when proof of a law of a foreign State has been given 
from a publication made under governmental author- 
ity, the rules and principles of evidence entitle it to be 
considered as the existing law of the land, in the ab- 
sence of some equally good evidence that it has been 
changed or repealed. 


Equity — JurispicTion — Discovery. — In 
Virginia & A. Mining & Manfg. Co. v. Hale, 
9 South. Rep. 256, decided by the Supreme 
Court of Alabama, a bill in equity, to recover 
the profits complainants would have realized 
but for the breach of a contract by which de- 
fendant agreed to sell them all the coal mined 
by it from several mines during the year, 
alleged that, to learn the amount of coal 
mined, a discovery from defendant, through 





its officers and books, was absolutely neces- 
sary, and that the information could not be 
otherwise obtained, and prayed for such dis- 
covery and proper relief. It was held that 
the necessity for a discovery was sufficiently 
shown to give a court of equity jurisdiction, 
and that, though the claim was purely legal, 
the court, having acquired jurisdiction, should 
retain the cause, and grant full relief. In a 
suit against a corporation, in which a dis- 
covery is sought, the officer from whom the 
information is to be obtained should be made 


a co-defendant. Clopton, J., says: 

It is well settled that when there is no fiduciary re- 
lation between the parties devoiving the duty to 
render an account, and the accounts are not mutual, 
equity has not original and independent jurisdiction 
in the matter of acconnt, unless there is so great com- 
plexity and intricacy that a jury cannot examine and 
state it with the necessary accuracy. State v. Brad- 
shaw, 60 Ala. 239; Hudson v. Vaughan, 57 Ala. 609. 
The ascertainment of the profits that would have been 
realized by complainant involves the quantity of coal 
mined and controlled by defendant at the different 
mines, the market prices at each, and the cost and ex- 
pense of transportation and sale in the different 
markets; but, these data being ascertained, the profits 
become a matter of mere addition and subtraction, the 
only difficulty consisting in the number of items. In 
Dickinson v. Garthwaite, 34 Ala. 638, the accounts in- 
volved the manufacture and furnishing large quanti- 
ties of articles of clothing during a series of years 
from three different places, at a profit of a designated 
per cent. on the original cost. It is said: “The ac- 
count was for clothes furnished to the complainants 
during a series of years, and differs from the ordinary 
accounts of merchants, in this: that the charging was 
controlled by a contract made at the inception of the 
account. There was no mutuality of accounts. On 
the complainants’ side there was only a claim of 
credits for payments made. * * * There was noth- 
ing more, therefore, than an aceount on one side with 
credits for payments made. Of such an account 
chancery has rot original and independent jurisdic- 
tion.” And while it was said that equity will enter- 
tain jurisdiction in some cases where there is no 
mutuality, it was held that the account did not pre- 
sent that strong case of entanglement or complication 
which is necessary to maintain the eqnity jurisdiction. 
The averments inthe present bill, though showing 
difficulty in establishing the necessary data from 
which to state the account, do not show any great 
complexity. But the bill is framed for discovery as 
well as for relief; and, notwithstanding the accounts 
may be on one side only, and there may be no great 
complication, when a discovery is needed in aid of the 
account, and is obtained, the court will entertain 
jurisdiction for the purpose of final relief. Discovery 
itself is an acknowledged independent source of 
equitable jurisdiction, but the jurisdiction is auxiliary, 
anda suit for that purpose must be limited to the 
legitimate functions of furnishing evidence in aid of a 
pending or anticipated action. The pendency of such 
action, orits anticipation, and that the discovery will 
be material to support the plaintiff’s cause of action or 


the defendant’s defense, as the case may be, must be 
averred, The bill is not framed and cannot be 
treated as a bill for discovery merely. It invokes 
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exercise of the jurisdiction of a court of equity, which 
necessitates a hearing and decree on the rights of the 
parties. This constitutes it a suit for relief, and 
liable to all the incidents of that proceeding. Story, 
Eq. PI. § 314. Therefore the question whether the 
bill is demurrable on any of the grounds assigned 
must be determined by the rules and modes of pro- 
cedure peculiar to bills for discovery and relief. 

The general rule is that, when equitable jurisdic:ion 
attaches for a rightful purpose, the court will retain 
it, and proceed to settle and adjudicate all the matters 
in controversy, granting complete relief, though it 
may involve the adjudication of purely legal questions. 
As acorollary from this rule, many courts hold that 
when jurisdiction is acquired in a suit having the 
direct and primary purpose of discovery proper, the 
court will proceed to grant whatever relief the com- 
plainant may be entitled to, though the matter in- 
volved is not independently within the equitable 
jurisdiction, and the remedy at law is adequate. In 
such cases, the retention of jurisdiction for the pur- 
poses of final relief is consequential, and has no 
foundation on which to rest, when the primary and 
principal ground of jurisdiction fails. That honored 
and most learned jurist, Chief Justice Marshall, stated 
the rule in the following broad terms: ‘That if cer- 
tain facts, essential to the merits of a claim purely 
legal, be exclusively within the knowledge of the 
party against whom that claim is asserted, he may be 
required, in a court of chancery, to disclose those 
facts; and the court, being thus rightly in possession 
of the cause, will proceed to determine the whole 
matter in controversy.” This statement was qualified 
by the observation that the rule cannot be employed 
asa mere pretext for bringing causes, proper for a 
court of law, intoa court of equity; and, if no dis- 
eovery is obtained, the suit should be dismissed, 
though the complainant may support his claim by 
evidence unaided by the answer of the defendant. 
Russell v. Clark, 7 Cranch, 69. This statement of the 
rule has been sometimes regarded as calculated to 
mislead, in many cases, by its generality. 

While the foregoing has been distinctly called the 
“American doctrine,” the best considered cases do not 
regard discovery as the independent source of equi- 
table jurisdiction to grant relief, in respect toa matter 
of purely legal cognizance, in a suit for discovery and 
relief. In such suit, the discovery is incidental, and 
may be the occasion for the exercise of the jurisdic- 
tion. In such cases, when the jurisdiction does not 
otherwise exist, it rests on the inadequacies of the 
legal remedies, produced generally by the operation 
ofthe rules governing the examination of witnesses 
and the production of books, writings, or other evi- 
dence in courts of law. This results from the limita- 
tions and restrictions upon the operation of the 
general rule which has been established in suits for 
discovery and relief. The most material and limitation 
is, itis necessary, where the complainant “seeks to 
transfer a clause appropriately of legal cognizance 
into the forum of equity for trial upon the ground of 
seeking discovery, and that alone, to allege in his bill, 
and verify by affidavit, that he has no other means of 
proving his case.” 1 Story, Eq. Jur. § 74c. Says Mr. 
Pomeroy: “The so-called ‘American doctrine,’ con- 
cerning the effect of discovery upon the equitable 
jurisdiction, is thus practically as follows: Whenever, 
in a controversy purely legal, depending upon legal 
interests and primary rights of the plaintiff, and seek- 
ing to obtain final reliefs which are wholly legal, the 
plaintiff prays for a discovery as a preliminary relief, 
and alleges and proves that such Giscovery fe dee 





lu#ly essential to the maintenance of this contention; 
that he is utterly unable to establish the issues, on 
his part, by testimony of witnesses, or by any other 
kind of evidence admissible in courts of law, so that 
an action at law is utterly impracticable,—then the 
court of equity, having jurisdiction of such a case to 
compel a discovery, acquires a jurisdiction over it for 
all purposes, and may go on and determine all the is- 
sues, and decree full and final relief, although the re- 
lief so given is of the same kind as that granted by the 
courts of law in similar controversies.’”’ (1 Pom. Eq. 
Jur. p. 235, § 230;) the defendant making actual dis- 
covery by his answer. In Insurance Co. v. Webb, 54 
Ala. 688, it is said: “But if the bill is framed for 
discovery and relief, and seeks to withdraw from the 
jurisdiction of courts of law matters of purely legal 
cognizance, it must be shown the discovery is indis- 
pensable to the end of justice, and, because of the 
inability of the court of law to compel it, the jurisdic- 
tion of a court of equity arises, as it arises generally, 
because of the inadequacy of legal remedies.”” The 
same rule has been declared in the following cases: 
Shackelford v. Bankhead, 72 Ala. 476; Handley v. 
Heflin, 84 Ala. 600, 4 South. Rep. 725. It was also 
held in these cases that this well-established jurisdic- 
tion of chancery is not affected by the statutory pro- 
vitions authorizing the examination of parties as 
witnesses in courts of law. Ii follows, from these 
limitations and restrictions upon the general rule 
referred to above, that the source of the equitable 
jurisdiction, in matters of legal cognizance, arises from 
the inadequacy of the legal remedies, such inadequacy 
growing out of the necessity of a discovery to effectu- 
ate the ends of justice. 








CIPHER TELEGRAMS. 


§ 1. Application of the Rule of Hadley v. 
Baxendale to Unintelligible Dispatches.—The 
rule of damages in the celebrated case of 
Hadley v. Baxendale,' will be recalled, as fol- . 
lows: ‘‘Where two parties have made a con- 
tract which one of them has broken, the dam- 
ages which the other party ought to receive, 
in respect of such breach of contract, should 
be either such as may fairly and substantially 
be considered as arising naturally, 7. e., ac- 
cording to the usual course of things, from 
such breach of contract itself, or such as may 
reasonably be supposed to have been in the 
contemplation of both parties, at the time 
when they made the contract, as the probable 
result of the breach of it.’’? 


1 Exch. 341; s. c., 26 Eng. Law & Eq. 393. 

2 This rule of damages has met with general approval 
in American courts. McColl v. Western Union Tel. 
Co., 44 N. Y. Super. 487; s. c., 7Abb. N.C. (N. Y.) 151; 
Candee v. Western Union Tel. Co., 34 Wis. 471; 8. C., 
17 Am. Rep. 452; First National Bank v. Western 
Union Tel. Co.,30 Ohio St. 555; s. c., 27 Am. Rep. 485; 
Western Union Tel. Co. v. Graham, 1 Colo. 230; 8. C., 
9 Am. Rep. 136; Griffin v. Colver, 16 N. Y. 489; s.c., 











148 


THE CENTRAL LAW JOURNAL. 


No. 8 








§ 2. Company Entitled to Notice of Special 
Circumstances Enhancing Damages. — The 
foundation of this rule is that the telegraph 
company is entitled to notice of special cir- 
cumstances, if there be such, enhancing the 
damages,—otherwise it will be liable for such 
damages only as spring from circumstances 
of which it may be advised by the terms of 
the dispatch itself.* 

§ 3. In Case of Cipher and other Unin- 
telligible Messages, Nominal Damages Only.— 
It follows from the foreging that, where tele- 
graphic messages are written in cipher, or in 
language unintelligible to an ordinary person, 
and are in that manner delivered to the agent 
of the telegraph company for transmission, 
without advising him of aay special circum- 
stances attaching special importance to the 
message, in case of its delay, erroneous de- 
livery or non-delivery, the company will npt 
be liable for damages springing out of such 
unconnected special circumstances, but will, 
in general, be liable for nominal damages 
only, or for the sum paid for transmitting 
the message.* 

§ 4. Reason and Scope of the Rule.—The 
rule proceeds upon the ground that it is the 


69 Am. Dec. 718; Horne v. Midland R. Co., L. R.7 C. 
P. 583; Abeles v. Western Union Tel. Co.,37 Mo. App. 
554; Western Union Tel. Co. v. Way, 83 Ala. 542; s.C¢., 
4 South. Rep. 844. The ruleis explained in Leonard 
v. New York, etc. Tel. Co., 41 N. Y. 544; s.c.,1 Am. 
Rep. 446, 452; restated in Baldwin v. United States 
Tel. Co., 45 N. Y. 744; 8s. C., 6 Am. Rep. 165, 169. 

3 Western Union Tel. Co. v. Way, 83 Ala. 542; s.C., 
4 South. Rep. 844; McColl v. Western Union Tel. Co., 
44 N. Y. Super. 487. 

4 Sanders v. Stuart, 1 C. P. Div. 326; s.c., 35 L. T. 
(N. 8.) 870; Moak Eng. Rep. 286; Western Union Tel. 
Co. v. Martin, 9 Bradw. (Ill.) 587; Beaupre v. Pacific, 
etc. Tel. Co., 25 Minn. 155; Mackay v. Western Union 
Tel. Co., 16 Nev. 222; Daniel v. Western Union Tel. 
Co., 61 Tex. 452; s.c.,48 Am. Rep. 305; Candee v. 
Western Union Tel. Co., 34 Wis. 471; s.c.,17 Am. 
Rep. 452; Cannon v. Western Union Tel. Co., 100 N. 
C. 300; s.c.,6 Am. St. Rep. 590; Abeles v. Western 
Union Tel. Co., 37 Mo. App. 554; Baldwin v. Western 
Union Tel. Co., 45 N. Y. 744 (reversing s. c.,54 Barb. 
505; 6 Abb. Pr., N.S. 405: 1 Lams. 125); Belun v. 
Western Union Tel. Co., 7 Reporter, 710; 8 Cent. Law 
J. 445; 11 Chicago Legal News, 276; Landsberger v. 
Magnetic Tel. Co., 32 Barb. (N. Y.) 530; Kinghorne v. 
Montreal Tel. Co., 18 Up. Can. (Q_ B.) 60; Shields v. 
Washington Tel. Co., 9 West. L. J. 5 (nisi prius case) ; 
United States Tel. @o. v. Gildersleve, 29 Md. 232; s. c., 96 
Am. Dec. 519; Horne v. Midland R. Co., L. R. 7 C. P. 583 
(commented on in Wood’s Mayne on Damages, § 34); 
Western Union Tel. Co. v. Kirkpatrich, 76 Tex. 217; 
8. C., 13S. W. Rep. 70; McColl v. Western Union Tel. 
Co.,7 Abb. N. Cas. (N. Y.) 151; Bebm v. Western 
Union Tel. Co., 8 Biss. (U. S.) 181. See note collect- 
ing American cases, 21 Am. & Eng. Corp. Cas. 131. 





duty of the sender of the message to disclose 
to the company its meaning, where more than 
ordinary importance attaches to it, and that if 
he fails in this duty his situation is like that 
of a shipper who delivers goods to a carrier, 
concealing from the carrier their nature, 
amount and value.® The rule necessarily as- 
sumes that the agents of the telegraph com- 
pany, authorized to receive messages for 
transmission, are its agents for the purpose of 
receiving communications respecting the im- 
portance of any message tendered to them 
for transmission; and all the decisions tacitly 
assume this. Another feature of the rule is 
that it is quite immaterial whether the dis- 
patch is couched in ciphers, or whether it is 
otherwise so obscure as not to be understood 
by the agent of the company who receives it 
for transmission. In either case the company 
will not be liable unless notice of the special 
circumstances making it important is com- 
municated.© And while the opinion was in- 
cidently expressed, in the case last cited, that 
oral information of the true meaning and 
significance of a telegram, showing that it 
does in fact relate to an important business 
operation, when such does not appear to be 
its character on its face, will not be sufficient 
to bind the company,—it is apprehended that 
there is no rule of law, founded on any known 
analogy, and certuinly there is none estab- 
lished by judicial authority, which requires 
such information to be communicated in writ- 
ing. It is sufficient, where the message does 
not disclose its own importance, that the cir- 
cumstances rendering it important were ex- 
plained to the agent at the time it was deliv- 
ered for transmission.’ And where the per- 
son delivering the message to the operator, 
told him that it was of great importance, and 
that the party sending it ought to get a reply 
the next day, it was held that there was no 
ground for limiting him to the amount paid 
for sending the message.® 


5 Candee v. Western Union Tel. Co., 34 Wis. 471; s. 
c., 17 Am. Rep. 452; Abeles v. Western Union Tel. Co., 
37 Mo. App. 554, 500. 

6 United States Tel. Co. v. Gildersleve, 29 Md. 2382; 
s. c., 96 Am. Dec. 517, 527; Baldwin v. United States 
Tel. Co., 45 N. Y. 744 (reversing s. c., 54 Barb. (N. Y.) 
505; 6 Abb. Pr., (N. S.) (N. Y.) 405; 1 Lans. 125). 

7 Mackay v. Western Union Tel. Co., 16 Nev. 222, 
228. Compare Hart v. Direct, etc. Cable Co., 86 N. Y. 
633. 

8 Sprague v. Western Union Tel. Co.,6 Daly (N.Y.), 
200, 
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§ 5. Sufficient that the Company is put 
upon Inquiry.—The well known rule in the 
law of notice, that where a party is under a 
duty or obligation of knowing a fact, it is 
sufficient that facts are disclosed to him such 
will put a reasonable, careful and prudent 
man upon inquiry, has been held to apply in 
the present situation ;? so thatif the language 
of the dispatch suggests its importance, in 
such a sense that the real facts could have 
been disclosed by a few questions asked by 
the company’s agent of the person tendering 
it, the company will be bound for full dam- 
ages.°a There is also judicial authority for the 
conclusion that the company will be chargea- 
ble with notice of the meaning and importance 
of the message, where, from previous trans- 
actions, or its habit of sending messages 
couched in similar language, it might, by 
reasonable diligence, have understood the 
particular message.!° 

§ 6. General Information Sufficient.—It 
is a reasonable deduction from the rule that 
general information, disclosed by the language 
of the message, of the subject to which it re- 
lates, is sufficient to charge the company with 
liability for actual damages; and that it is 
not necessary that the company should be 
able to foresee the exact amount of pecuniary 
loss which its negligence would be likely to 
cause." When, therefore, enough appears 
in the message to show that it is a commercial 
or business transaction, it is sufficient to 
charge the company with damages resulting 
from its negligent transmission, although the 
operator may not be able to understand its 
meaning as to such circumstances as quantity, 
quality, price, etc., in the same sense in which 
the sender and the addressee understand it.” 

9 Western Union Tel. Co. v. Edsall, 74 Tex. 329; s. 
C., 12 S. W. Rep. 41. 

8a ‘If the defendant’s agents did not under 
stand the importance of the message, they could 
have inguired of the plaintiff, and hence, for all 
the purposes of this action, it must be treated as fully 
understanding the message and the consequences 
which would result from its erroneous transmission.” 
Earl, Com., speaking of acipher dispatch, in Ritten- 
house v. Independent Line, 44 N. Y. 263; s. c., 4 Am. 
Rep. 6738 (affirming s. C., 1 Daly (N. Y.), 474). 

10 Postal Telegraph Cable Co. v. Lathrop, 131 IIl. 
575; S. C., 23 N. E. Rep. 588; 7 L. R. A. 474; 30 Cent. 
Law J. 12. 

ll Pepper v. Western Union Tel. Co., 87 Tenn. 544; 
Ss. c., 40 Albany Law Journal, 45; 22 Ohio Law Jour- 
nal, 115; 4 L. R. A. 660; 11S. W. Rep. 783. 

12 Postal Telegraph Cable Co. v. Lathrop, 131 Ill. 
575; 8. c.,7L. R. A. 474; 30 Cent. Law J. 12; 23 N. E. 
Rep. 583. 





The obviously sound rule is that the question 
whether the agent had information of the na- 
ture of the message is not to he determined 
solely by the face of the message itself, but 
may be shown by other relevant facts and 
circumstances, including the fact that previ- 
ous messages had been sent by the same op- 
erator with knowledge of their character.” 

§ 7. Instances of Dispatches Sufficiently 
Disclosiny the Nature and Importance of the 
Transaction. —These suggestions naturally 
lead us to inquire what telegraphic messages 
have been held sufficient on their face to dis- 
close to the company their nature and im- 
portance. And here it may be premised that 
such a message does not fall within the rule 
relating to cipher dispatches from the mere 
fact that abbreviations are used init which 
are commcnly used in trade.* It wasso held 
of a dispatch in the words: ‘‘Car cribs six 
sixty c. a. f. prompt.’’, it appearing that these 
terms were well understood by the trade and 
by the company.” The following instances 
may also be given of dispatches sufficiently 
disclosing the business to which they relate, 
to make the company liable for full damages: 
—‘‘Buy fifty Northwestern, fifty Prairie du 
Chien; limit forty-five’’ ;* ‘‘sell one hundred 
Western Union, answer price’’;" ‘‘will give 
you one fifty for twenty-five hundred’’ ;'s 
‘*please buy in addition to thousand August 
one thousand cheapest month’’ ;” ‘‘you had 
better come and attend to your claim at 
once.’’”° 

§ 8. No Distinction between Non-Delivery 
and Mistake.—In respect of the rule in Had- 
ley v. Baxendale, as applied to the liability 
of a telegraph company, there is no distinc- 
tion in principle between the case of a mistake 
in transmitting a message, whereby its lan- 


13 Tbid. 

14 Pepper v. Western Union Tel. Co., 87 Tenn. 554; 
s. C., 10 Am. St. Rep. 599; 118. W. Rep. 783; 40 Albany 
L. J. 45; 22 Week. L. Bul. 115; 4L. R. A. 660; 26Am. & 
Eng: Corp. Cas. 542. Compare Western Union Tel. Co. 
v. Collins (Kan.), 25 Pac. Rep. 187. . 

15 Thid. 

16 United States Tel. Co. v. Wenger, 55 Pa. St. 262; s. 
c., 98 Am. Dee. 751. 

17 Tyler v. Western Union Tel. Co., 60 Ill. 434; s.c., 
14 Am. Rep. 38. 

18 Western Union Tel. Co. vy. Griswold, 37 Onio St. 
801; s.c. 41 Am. Rep. 500. 

19 Postal Telegraph Cable Co. v. Lathrop, 131 Ill. 575; 
s. C.,7L. R. A. 474; 30 Cent. Law J. 12; 23 N. E. Rep. 
583. 
2 Western Union Tel. Co. v. Sheffield, 71 Tex. 570; 
8. C.,10 Am. St. Rep. 790. 
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guage is garbled and the addressee misled, 
and the case of a negligent delay in deliver- 
ing, or an entire non-delivery. There has 
been, at least, a breach of the contract on the 
part of the company, and the rule of dam- 
ages formulated in that celebrated case is a 
general rule applicable in cases of breaches 
of contract. The Supreme Court of the 
United States has, however, discovered such 
a distinction in a case where the dispatch 
could not in strictness, perhaps, be regarded 
as a cipher dispatch. It read: ‘‘Buy ten 
thousand if you think it safe. Wire me.’’ 
In consequence of delay in delivering it, the 
plaintiff lost the advantage of arise in the 
market of petroleum. The court, in an elab- 
orate opinion by Mr. Justice Matthews, held 
that the plaintiff could recover no more 
than the price of transmitting the message. 
The court take a distinction, expressed in the 
following language, which many other courts 
do not recognize: ‘‘Of course, where the neg- 
ligence of the telegraph company consists, 
not in delaying the transmission of the mes- 
sage, but in transmitting a message errone- 
ously, so as to mislead the party to whom it is 
addressed, and on the faith of which he acts in 
the purchase or sale of property, the actual 
loss, based upon the changes in the market 
value, are clearly within the rule for estimat- 
jing damages.’ This declartion by the court 
can have no sound application to such a case 
as that before the court, which was a case 
where the plaintiff was the person who sent the 
message. In such a case the contract is with 
the plaintiff, and he has the right to recover 
all damages which naturally flow from the 
nonfeasance of the company, no matter in 
what its nonfeasance consists. It is only 
where the addressee of the message brings the 
action that the principle on which the Supreme 
Court of the United States proceeds can ap- 
ply; and not then where the sender is the 
agent of the addressee. While it is to be re- 
gretted that so palpable a judicial aberration 
should have proceeded from the highest court 
of the American Union, it ought to be added 
that the decision is sustainable on the ground 
that the profits alleged to have been lost were 
remote, speculative and contingent. 

§ 9. Stipulations in Message Blanks as to 
Cipher and Obscure Messages.—It is said that 
there are blanks furnished by the telegraph 


21 Western Union Tel. Co. v. Hall, 124 U. S. 444, 458. 





companies to their customers in which the 
sender agrees that the company shall not be 
liable ‘‘for errors in cipher or obscure mes- 
sages.’’"” The writer of that observation had 
not been able to find any case in which the 
reasonableness of this stipulation had been 
the subject of judicial decision, nor has the 
present writer been able to find such a case.” 
But if, as the courts generally hold, a condi- 
tion in a message blank which exonerates the 
company from liability in case the dispatch 
is not repeated, is reasonable when applied 
toa dispatch the purport of which can be 
understood by reading it, it is reasonable, 
for stronger reasons, in the case of a cipher 
dispatch, the purport of which cannot be un- 
derstood by reading it, and so it has been 
held.* , 

§ 10. Cases which Deny that there is any 
Distinction between Cipher and other Dis- 
patches in Respect of the Measure of Damages. 
—We may conclude this article by referring 
to a limited class of American cases which 
hold that a telegraph company is liable in 
damages for the non-delivery, or for unreas- 
onable delay in the delivery of a cipher dis- 
patch, and that the recovery in such a case 1s not 
limited to nominal damages, or to the mere sum 
paid for transmitting the message, although 
the company did not otherwise have knowl- 
edge of the special circumstance making the 
message important. One court has said 
that it is of no consequence whether the dis- 
patch is in plain English or in cipher, pro- 
vided the cipher is written in the English 


22 See note to Camp v. Western Union Tel. Co., 71 
Am. Dec. 463. 

23 See, however. che judicious observations in Gray 
Com. by Tel.. 3 92. 

24 Lassiter v. Western Union Tel. Co., 89 N. C. 334. 

25 Cannon v. Western Union Tel. Co., 100 N. C. 311; 
8. C., 6 Am. St. Rep. 590. 

2 Western Union Tel. Co. v. Fatman, 73 Ga. 285; s. 
c., 54 Am. Rep. 877; Western Union Tel. Co. v. Rey- 
nolds, 77 Va. 173; s.c.,46 Am. Rep. 715 (Lewis, P., 
dissenting); Daughtry v. American Union Tel. Co., 
75 Ala. 168; s. C.,51 Am. Rep. 485; Western Union Tel. 
Co. v. Way, 83 Ala. 542 (Somerville, J., dissenting) ; 
Western Union Tel. Co. v. Heyer, 22 Fla. 637; s. c.,1 
Am. St. Rep. 222; 1 South. Rep. 129 (Raney, J., dis- 
senting); Rittenhouse v. Independent Line, 1 Daly 
(N. Y.), 474 (semble); Bowen v. Lake Erie Tel. Co., 1 
Am. Law Reg. 685 (nisi prius case); American Union 
Tel. Co. v. Daughtry 89 Ala. 191; s. c., sub nom. Amer- 
ican Union Tel. Co. v. Daughtry (Ala.) 7 South. Rep. 
660 (Somerville, J., dissenting); Strasburger v. West- 
ern Union Tel. Co., cited Sedgw. Dam. 6 Ed., p. 441, 
note; 2 Thomp. Neg. p. 856. See McColl v. Western 
Union Tel. Co., 7. Abb. N. C. (N. Y.) 151, 154, and note 
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alphabet.” Where such a dispatch directs 
the sale of goods owned by the sender, the 
measure of damages has been held to be the 
difference in the market price between the 
time when they would have been sold if the 
dispatch had been delivered, and the time of 
the actual sale.” 

St. Louis. Seymour D. THompson. 


27 Western Union Tel. Co. v. Heyer, 22 Colo. 637. 

28 Daughtery v. American Union Tel. Co., 75 Ala. 168; 
8. C.,51 Am. Rep. 435. It ought to be added that ex- 
emplary damages cannot be recovered for a breach of 
a contract to send a cipher message, the meaning of 
which is not communicated to the agent of the com- 
pany to whom it is delivered, in the absence of negli- 
gence, which is either wanton or willful, or at least so 
gross as to evince an entire want of care. Western 
Union Tel. Co. v. Way, 83 Ala. 542; s. c., 4 South. 
Rep. S44. 








WILL—EXECUTION—SIGNATURE. 





IN RE BOOTH’S ESTATE. 





7 
Court of Appeals of New York, June 2, 1891. 


Where one writes his name at the beginning of a 
will, but does not subscribe it, there is no legal pre- 
sumption that the name was written as a signature. 
So, where the statute provides that all wills “shall be 
in writing, and shall be signed by the testator, which 
signature shall be made by the testator, or the making 
thereof acknowledged by him, and such writing de- 
elared to be his last will, in the presence of two wit- 
nesses,” an olographic will with the name of the testa- 
trix written in the first line, but not subscribed, is in- 
valid, notwithstanding the fact that the testatrix 
handed the paper to one of the subscribing witnesses, 
saying: **This is my will; take it and sign it.” 


FOoLuetTt, C.J.: At common law, if a person 
wrote his name in the body ofa will or contract 
with intent to execute it in that manner, the sig- 
nature so written was as valid as though sub- 
scribed at the end of the instrument. Merritt v. 
Clason, 12 Johns. 102; same case, sub. nom. Clason 
v. Bailey, 14 Johns. 484; People v. Murray, 5 Hill, 
468; Caton vy. Caton, L. R. 2 H. L. 127; 2 Kent, 
Comm. 511; 1 Dart, Vend. (6th ed.) 270; 1 Jarm. 
Wills, (Bigelow’s ed.) 79. We shall assume, 
without deciding, that under the laws of New 
Jersey a will may be legally execu‘ed if the name 
of the testator is written by him in the body of 
the instrument with intent to so execute it. The 
statute of that State which prescribes the mode in 
which wills shall be executed, provides: ‘All 
wills and testaments * * * shall bein writing, 
and shall be signed by the testator, which signa- 
ture shall be made by the testator, or the making 
thereof acknowledged by him, and such writing 
declared to be his last will, in the presence of two 
witnesses present at the same time, who shall sub- 
scribe their names thereto as witnesses in the 





presence of the testator.’’ Under this statute it 
was held (Jn re McElwaine, 18 N. J. Eq. 449) that 
‘four things are required: First, that the will 
shall be in writing; secondly, that it shall be 
signed by the testator; thirdly, that such signa- 
ture shall be made by the testator, or the making 
thereof acknowledged by him, in the presence of 
two witnesses; fourthly, that it shall be declared 
to be his last will in the presence of these wit- 
nesses. Each and every one of these requisites 
must exist. They are not in the alternative. The 
third requisite contains an alternative, but one of 
these alternatives must exist. The second requi- 
site, the signing by the testator, must exist. The 
second alternative of the third, to-wit, that he ac- 
knowledge ‘making of the signature,’ will not 
supply the want of the second. Where there is 
no proof as to the making of the signature, such 
acknowledgment is sufficient evidence that he 
made it, and would prove compliance with the req- 
uisite of signing by him. But when itis clear 
that the testator did not sign the will, this ac- 
knowledgment is not sufficient. The words of the 
act are clear; and the object is equally clear, and 
requires this construction to the words.”’ This 
language was used in respect to a will to which 
the name ofthe testatrix was subscribed by one 
of the subscribing witnesses at her request, in her 
presence, and ir the presence of both subscribing 
witnesses. After this was done the testatrix said 
“that. was her name and seal,”’ but did not ac- 
knowledge it to be her signature, nor did she then 
declare that the instrument was her will; and it 
was held not to have been executed in accordance 
with the statute. Whenever the name of a testa- 
tor appears, whether in the body or at the end of 
a will, it must have been written with intent to 
execute it; otherwise it is without force. Whena 
testator or the maker of a contract subscribes it 
at the end, and in the manner in which legal in- 
struments are usually authenticated, a presump- 
tion arises that the signature was aftixed for the 
purpose of creating a valid instrument. But when 
the name is written near the beginning of the 
document, where as a rule, names are inserted by 
way of description of the person who is to execute 
it, and rarely as signatures, it must, before it can 
be held to have been inserted for the purpose of 
validating the instrument, be proved to have been 
written with that intent. The record con- 
tains no evidence tending to show that 
Mrs. Booth, directly or indirectly, by word 
or gesture, referred to her name in the 
first line of the paper as her signature, nor 
is there evidence of any act on her part from 
Which it might be inferred that the name there 
written was intended to be in execution of a com- 
pleted will; and her simple declaration to Mamie 
Clifford, one ofthe subscribing witnesses, ‘* [his 
is my will; take it and sign it,’’ standing alone, is 
insufficient to sustain a finding or verdict that the 
name ‘‘Cecilia L. Booth,’ written by her in the 
first line was there written with intent that it 
should have effect as her signature in final execu- 
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tion of a will. We are referred by the learned 
counsel for the appeliant to Jn re Higgins, 94 N. 
Y. 554; Inre Phillips, 98 N. Y. 267; Jn re Hunt, 110 
N. Y. 278, 18 N. E. Rep. 106, in which it was held 
that when a testator subscribes a will at the end, 
and exhibits it and the signature to the subscribing 
witnesses, declares it to be his last will and testa- 
ment, and requests them to sign it as witnesses, it 
is a sufficient acknowledgment of the signature. 
Those cases are quite different from the one at bar 
in this: The signatures having been subscribed 
at the end, in the usual way in which instrmments 
are finally authenticated, the legal presumption 
arose that the signatures were written for the pur- 
pose of finally executing the documents. But, as 
we have before shown, there is no legal presump- 
tion arising from the face of this instrument that 
the name was written as a signature, nor is there 
evidence outside of the paper from which such an 
inference can be safely drawn. It has been the 
object of the statutes of the vari us States pre- 
scribing the mode in which wills must be execu- 
ted to throw such safeguards around those trans- 
actions as will prevent fraud and imposition; and 
it is wiser to construe these statutes closely, rather 
than loosely, and so open a door for the perpetra- 
ton of the mischiefs which the statutes were de- 
signed to prevent. The judgment and orders 
appealed from should be affirmed, with costs, 
payable out of the estate. All concur, Brown, J., 
not sitting. 


NoTe.—At common law, as stated in the principal 
opinion, if one wrote his name in the body of a will or 
other instrument, with the intention of executing it in 
that manner, the signature was sufficient under the 
statute of frauds. See cases cited in the principal 
opinion; also note to Baker’s Appeal, 21 Cent. L. J. 
508, 512; Lemayne v. Stanley, 3 Lev.1,1 Freem. 538; 
Dunlop v. Dunlop, 10 Watts, 153. So, where there 
was no signature at the end of the will, but the instru- 
ment began, “I,S.muel Adams,” etc., and it was 
shown to have been written and properly acknowl- 
edged by the testator, it was held sufticient under a 
statute requiring tbe will to be signed by the testator. 
Adams v. Field, 21 Vt. 256. A similar ruling was made 
by the Supreme Court of Alabama, where the will was 
written at the request and dictation of the testator, 
who was unable to write or sign it himself. His name 
appeared in the first clause of the instrument, but was 
not subscribed thereto. Armstrong v. Armstrong, 29 
Ala. 5388. The same view was taken by the court in 
the case of Sarah Miles’ Will,4 Dana, 1, Redf. Am. 
Cas. on Wills, 624; Allen v. Everett, 12 B. Mon. 371, 
under the Kentucky statute of wills. But the name of 
the testator, wherever written, must have been writ- 
ten or adopted by him as the final act of execution. 
Note to Baker’s Appeal, 21 Cent. L. J. 508, 512; Griffin 
vy. Griffin, 4 Ves. 197; Right v. Price, Doug. 241; 
Walker v. Walker, 1 Mercer, 503; Martin v. Walton, 1 
Lee, 130. Thus, under the Missouri statute provid- 
ing that all wills must be “in writing, signed by the 
testator or by some person by his direction and in his 
presence,” it was held that a writing, in the body of 
which the testator’s name appeared, which he in- 
tended afterwards to sign, but did not, was insuffi- 
cient to constitute a valid will. Catlett v. Catlett, 55 
Mo. 330. See also Waller v. Waller, 1 Gratt. 454, 42 





Am. Dec. 564; Coles v. Trecothick, 9 Ves. 249; Selden 
v. Coalter, 2 Va. Cas. 553; Sweetland v. Sweetland, 4 
Sw. & Tr. 9. 

In Arkansas, California, Connecticut, Dakota, Kan- 
sas, Minnesota, Montana, New York, Ohio, Pennsyl- 
vania and Utah the statutes expressly provide that 
wills shall be subscribed or signed at the end or foot. 
Stimson’s Am. Stat. Law, § 2640. Where this is the 
case the statute must be complied with; otherwise the 
instrument should not be admitted to probate. Wine- 
land’s Appeal, 118 Pa. St. 37, 4 Am. St. Rep. 571; 
Grabill v. Barr,5 Pa. St. 441,47 Am. Dec. 418. THe 
purpose in requiring the signature to be at the end of 
the will is said to be to prevent fraudulent additions 
thereto. Younger v. Duffie, 94 N. Y. 585, 539, 46 Am. 
Rep. 156; Sisters of Charity v. Kelley, 67 N. Y. 409; © 
Schouler on Executors and Administrators, § 74. As 
held in the principal case, placing the name of the 
testator at the beginning of the will is an equivocal 
act, and no presumption arises that it was written 
there as a signature or in final execution of the will, 
unless there is something else to raise the presump- 
tion. Roy v. Roy, 16 Gratt. 418, 84 Am. Dec. 696; 
Ramsey v. Ramsey, 13 Gratt. 664. And the Supreme 
Court of Virginia recently decided that a will written 
by the testator and beginning, “I, A W, of the county 
of H, declare this to be my last will and testament,” 
but not subscribed by the testator, was not sufficiently 
signed, although it was also inclosedin a sealed en- 
velope on which the testator had written “My will—A 
W.” Warwick v. Warwick, 10S. E. Rep. 843. The 
Virginia statute does not expressly provide that the 
name of the testator shall be subscribed or signed at 
the close of the will, and the fact that the will in the 
case last cited had the testator’s name written in the 
body by himself, and that it was found in a sealed en- 
velope with the words “my will’? and his name 
thereon, would almost seem sufficient to raise the 

resumption that be intended the name in the body 
as his signature in final execution of the will, but the 
court thought that the name was not written in such 
a place or manner as to make it manifest that it was 
intended as the signature of the testator. 

The statutes requiring the name of the testator to be 
subscribed or signed at the end of the will have given 
rise to much controversy. In New York it has been 
held that a will signed by the testator after the attesta- 
tion clause is valid, and tbat the subscription is ‘at 
the end of the will,” within the meaning of the stat- 
ute. Younger v. Duffie, 94 N. Y.535, 46 Am. Rep. 156. 
So, where a will was written on four half sheets of 
paper fastened together end to end, and the attesta- 
tion clause was written on the other side of the paper, 
it was held good under the statute. Jn re Dayger’s 
Will, 47 Hun, 127. And where a will is written on 
several sheets of paper it is not necessary that each 
separate sheet should be signed. Pearson v. Wight- 
man, 1 Mill Const. 336, 12 Am. Dee. 636. See also 
Martin v. Hamlin’s Exr., 4 Strob. 188, 53 Am. Dec. 
564, 21 Cent. L. J. 508,511. So, it has been held that 
the mere fact that the date comes after the signature 
makes no difference. Succession of Mrs. Fuqua, 27 
La. Ann. 273. Anda mere memorandum or unsigned 
addition to a will does not, it has been held, invalidate 
it where such addition bears neither upon the contents 
or interpretation of the will. Wikoff’s Appeal, 15 Pa. 
St. 281, 53 Am. Dec. 597. Buta different rule prevails 
where the addition after the signature appoints ex- 
ecutors or makes other provisions regarding the 
estate. McGuire v. Kerr,2 Bradf. 244; In re Will of 
O'Neill, 91 N. Y. 516; Wineland’s Appeal, 118 Pa. St. 
37,4 Am. St. Rep. 571. The Supreme Court of Vir- 
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ginia, however, held in a recent case that an unsigned 
clause of attestation following the signature in an 
olographic will did not revoke it or render it invalid. 
Perkins v. Jones, 84 Va. 358, 10 Am. St. Rep. 863. 

In a recent case a will was written on half a sheet of 
paper, at the bottom of which were printed forms for 
signature and attestation, at the bottom and on the face 
of such half sheet appeared the signature. But part of 
the will was written on the back of the page. At the 
foot of the first page was written, “Carried to the 
back of the will,’’ and on the back was written, “‘Con- 
tinued,” while after some additional provisions which 
followed on the back was written, “Signature on face 
of the will.’’ The New York Court of Appeals held 
by a divided bench that this was not a sufficient com- 
pliance with the statute, which provided that the will 
should be subscribed and signed by the testator at the 
end thereof. Jn re Conway’s Will, 26 N. E. Rep. 
1028. So, where a will was written on three pages 
and signed only at the bottom of the second page, it 
was held that it was not properly executed, and 
should not have been admitted to probate. Frazier’s 
Estate, 8 Pa. Co. Ct. Rep. 306. 

As to signing by mark, assumed name, or portion of 
aname, see Estate of Knox, 131 Pa. St. 220,17 Am. 
St. Rep. 798; Waller v. Waller, 1 Gratt. 454, 42 Am. 
Dec. 564, and note; Asay v. Hoover, 5 Pa. St. 21, 45 
Am. Dee. 718. As to incorporating other instruments 
by reference, see Baker’s Appeal, 21 Cent. L. J. and 
note, 508, 512; Fickle v. Snepp, 97 Ina. 289; Newton v. 
Freeman’s Friend Society, 130 Mass. 91; Gerrish v. 
Gerrish, 8 Oreg. 351. As to the attestation, see note to 
Mandeville v. Parker, 9 Cent. L. J. 309, 311; and as to 
olographic wills generally, see note to Lagrave v. 
Merle, 52 Am. Dec. 589, 591. 

. W. F. ELLIOTT. 








JETSAM AND FLOTSAM. 





ENGLISH IGNORANCE OF AMERICAN Law.—When 
Tartarin de Tarascon was making his famous visit to 
the Alps, he was shocked to mark the ignorance of 
certain people to whom his name conveyed no mean- 
ing! Not to know him was to argue oneself unknown. 
The New Jersey Law Journal, most Englishmen will 
think, has a similar experience, and for a similar 
cause. How can an English judge be expected to 
know anything of American law? ‘Another curious 
instance of English ignorance of American law,’ 
writes the journal in question, “tis found in a recent 
opinion of Justice Butt, in a case in admiralty, The 
Avon and Thomas Joliffe, L. R. 1891, p. 8. When 
counsel contended that the principle of dividing the 
damages between two vessels to blame fora collision 
had long been followed in the United States, the judge 
said: ‘It may be that the law as administered in the 
United States, or in some particular State of the 
Union, allows the recovery of damages in the matter 
contended for.’ One would have thought the learned 
judge would have known that admiralty law was ad- 
ministered by the Federal Courts, and not by those of 
any particular State. The case is an illustration of 
the fact that admiralty law, as administered in the 
United States, is the general admiralty law, and not 
admiralty as administered by the courts.of the mother 
country.’? Our contemporary asks too much. It ought 
to be content with the fact that the learned judge was 
aware of the existence of the United States. It is not 
consonant with the dignity and spirit of English law to 
be seriously acquainted with other systems or to be 
influenced by positive or a priori jurisprudence.— 


Journal of Jurisprudence. 





QUERIES ANSWERED. 





QuERY No. 2. 


[To be foundin Vol. 33, Cent. L. J. p. 133.) 


It has uniformly been held by the Supreme Court of 
Indiana that a time must be averred in an indictment 
which brings the charge clearly within the statute of 
limitations, but the evidence is not ordinarily limited 
to the time named in the indictment, but that the 
alleged crime may be proven to have been committed 
at any time within which the offense was punishable: 
58 Ind. 5, cited in 97 Ind. 45, and numerous other de- 
cisions to the same effect. W. iH. B. 








HUMORS OF THE LAW. 





AT THE POLICE COURT.—The judge, to a small boy 
in the prisoner’s pen: 

“You are only eight years old, and yet you confess 
yourself to be the perpetrator of this robbery?” 

“Yes, sir; I did it.” 

**My boy, you are beginning young.”’ 

*Solam, sir, but it was only forto-day. Father is 
sick, and when he is away I do his work for him.” 


Counsel for the defense—‘‘Of course the crime of 
arson should be severely punished, but I would ask 
the honorable judge and jury to bear in mind that my 
client knew in what a splendid state of perfection the 
fire department of the village was.” 


A young man of about eighteen years of age had oc- 
casion to shoot a friend with whom he had a personal 
difficulty. He was arrested and brought to Austin for 
trial. As he had no money to hire a lawyer, the court 
appointed a member of the Austin Bar to defend him. 
As the jurv was being selected, the lawyer asked his 
client if he knew of any cause why any of them should 
be challenged. 

‘Not yet,” was the whispered reply, ‘‘but if they find 
me guilty, I’ve gota brother who will challenge the 
last one of them. You can challenge the judge if you 
want to, but I want to attend to the sheriff myself.”’— 
Texas Siftings. 


They are not very rigid as to court formalities down 
on the Rattlesnake Lode in Arizona. 

“IT don’t see the prisoner,” said the judge as he 
walked up preparatory to sentencing the culprit, 
“where is he?” 

I’m blessed if I know,” said the sheriff, looking un- 
der,the benches, “‘just lent him my paper of fine cut, 
too.” 

‘“*Was he a big red-headed man with « sear on his 
cheek?” asked the foreman, who was playing poker 
with the rest of his jury. 

“That’s the cuss,” said the clerk, who had been 
betting on a horse race with the prosecuting attorney. 

“Why, then,” said the foreman, “he asked me to go 
out and take a drink about an hour ago, but I showed 
him I had three sixes, and he said, ‘Well, next time, 
then,’ and walked out.” 

“The thunder, you say,’’ roared his honor. “How- 
ever he’s sure to be in town next week to see the dog 
fight, and some of you must remind the sheriff to 
shoot him on sight. The docket is just jammed full of 
horse-stealing cases, and there is no time to waste over 
a measley homicider. Next case. 
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Peewee ewww ene eeeesenees 


1, ACCIDENT INSURANCE—Provisions.—A proviso in an 
accident insurance certificate that no suit should be 
brought to recover any sum therein, unless the same 
had first been referred to arbitration, is no bar to an 
action before arbitration.—Badenfield v. Massachusetts 
Mut. Acc. Ass’n, Mass., 27 N. E. Rep. 769. 


2. ADMIRALTY—General Average.—Damage by water 
poured upon cargo to extinguish fire is the subject of 
general average.— The Roanoke, U. 8. D. C. (Wis.), 46 Fed. 
Rep. 297. 

3. ADVERSE POSSESSION — Bond for Title—Where a 
person claims title to land under a bond for a title, to 
be made upon the performance of certain conditions, 
his possession and claim is not adverse to the obligor 
until the conditions have been complied with.—Clarkev. 
Adams, Tex., 168. W. Rep. 552. 


4. APPEAL—Defect of Parties.—Where a suit on a judg- 
ment is brought in the name of the judgment creditor 
for the use of an assignee, the objection that plaintiff is 
not the real party in interest, cannot be first made on 
appeal.—Mechanic’s Bank v. Gilpin, Mo., 16 8. W. Rep. 
524. 

5. APPEAL—Writ of Error.—A writ of error will not lie 
to bring up to the supreme court a case arising on a pe- 
tition forthe appointment of an administrator.— Wool- 
ley v. Crane, Mich., 49N. W. Rep. 43. 


6. APPEAL-BOND.—In forcible entry and detainer de- 
fendant appealed to the circuit court, which dismissed 
the appeal because not takenintime. Defendant there- 
upon appealed to the court of appeals, giving a super- 
sedeas bond, the condition of which was that defendant 
would “pay all rents, profits, damages, and costs that 
may be adjudged against him, and otherwise abide 
the judgments of the St. Louis court of appeals.” Held 
that, the court of appeals having affirmed the judg- 
ment of dismissal, the sureties on the bond were not 
liable fur rents and profits, nor for damages and costs 
awarded by the justice of the peace.—Bauer v. Cabanne, 
Mo., 16 8. W. Rep. 521. 


7. APPELLATE PRACTICE—Time for Filing Transcript — 
The right of a litigant to perfect his appeal cannot be al- 
lowed to depend upon the convenience of the circuit 
clerk or be retarded by his failure to provide sufficient 





clerical force in his office, and mandamus will lie to com- 
pel a prompt preparation of the transcript; and where it 
appears on petition for extension of time to file the 
transcript that the failure to file it was caused by the 
clerk’s negligence for a period of 11 months, but that 
apellant took no steps to assert his rights, the appli- 
cation does not show due diligence within Mansf. Dig. 
Ark. § 1271.—Barstow v. Pine Bluff, M. § N. O. Ry. Co., 
Ark., 16 8. W. Rep. 574. 


8. ASSIGNMENT FOR BENEFIT OF CREDITORS.—A trans- 
ferin discharge of an indebtedness by a debtor to one 
of his creditors of all of his property except the home- 
stead does not constitute a common-law assignment 
within the meaning of How. St. Mich. § 5739, providing 
that “‘common-law assignments for the benefit of cred- 
itors,”’ with preferences, are void.— Bresson v. Musselman, 
Mich., 49 N. W. Rep. 39. 

9, ASSIGNMENT FOR BENEFIT OF CREDITORS.—Where 
an assignor, a few days before the appraisement, asked 
his assignee to set off certain property which the latter 
promised to do, the assignor’s failure, by reason of sick- 
ness, to be present at the appraisement, will not consti- 
tute a waiver of his right to such set off.—Doherty v. 
Ramsey, Ind., 27 N. E. Rep. 879. 


10. ATTACHMENT—Abuse of Legal Process.—An action 
for maliciously suing out an excessive attachment may 
be brought before the termination of the attachment 
suit, where the validity of the debt on which the at- 
tachment issued is not disputed.—Zinn v. Rice, Mass., 27 
N. E. Rep. 772. 

1l, ATTACHMENT — Intervention.—Rev. St. Tex. arts. 
4833-4389, which provide for the trial of the “right” to 
property seized under attachment, and claimed bya 
third person, do not contemplate that the validity of 
the wiit should be contested except by a special plea 
pointing out the grounds relied on for its invalidity; 
and hence, on such a trial, where the claimant pleads a 
general denial, plaintiffs failure to introduce his writ 
in evidence is no ground for reversing a judgment in 
his favor.—Ft. Worth Pub. Co. v. Hettson, Tex., 16 8S. W. 
Rep. 551. 


12. BASTARD CHILD — Legal Settlement.—The settle- 
ment of a bastard child is at the place of the legal set- 
tlement ofits mother at the time of its birth, but, unless 
it appears that the mother has a legal settlement else- 
where in the State, the legal settlement of a bastard child 
must be held to be inthe township where it is born.— 
Martin v. Stanabach, N. J., 22 Atl. Rep. 58, 


13. CARRIERS— Passengers —Baggage—Limiting Liabil- 
ity.— Under Code Iowa, §§ 1808, 2184, the limitation of the 
liability of a railroad company for wearing apparel ina 
passenger’s baggage to the value of $100, by a provision 
printed in the ticket, is ineffectual, and where the con- 
tract for transportation is made in another State, to be 
executed in Iowa, it will be presumed, in absence of 
proof to the contrary, that the law of that State is to the 
same effect.— Davis v. Chicago, etc. R. Co., lowa, 49 N. W. 
Rep. 77. 

14, CARRIERS—Passengers — Ejection.—Where a pas- 
senger concludes to go to a station beyond the one to 
which he has a ticket, he cannot demand that the train 
be stopped long enough for him to buy a ticket, and the 
company is justified in ejecting him on refusal to pay 
the train fare.—Zaston v. Walters, Tex., 16.8. W. Rep. 
540. 

15. CARRIERS OF PASSENGERS—Negligence.—A railroad 
company is not liable for injuries to a passenger result - 
ing from getting her feet wet on alighting from a train 
which is stopped, not at a station, but near a public 
road crossing, where there is no platform, but where it 
is usual for the train to stop, and where the ground is 
generally in good condition, though at the time of the 
alleged negligence it is wet from rains.—Alabama ¢ V. 
Ry. Co. v. Stacey, Miss., 9 South. Rep. 349. 


16. CONDITIONAL SALE.—The purchasers of a chattel 
gave a note binding themselves to pay the sum stipula- 
ted absolutely and at all events, title to remain in the 
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seller until full payment of the price, with the right to 
repossess himself of the chattel for his own security: 
and it was further provided that any payment, before 
resumption of possession, should be considered a pay- 
ment for use, and that “nothing shall constitute a de- 
fense or offset, or delay prompt payment of this note at 
maturity.’ Held, that, where the note was not paid, the 
fact that the seller ~advertized and resold the 
chattel, which he purchased for a sum that left a bal- 
ance still due on the note, will not preclude his recoyv- 
ery of such balance from the purchaser.—Dederich v. 
Wolfe, Miss., 9 South. Rep. 350. 

17. CONSTITUTIONAL Law.—Const. Tenn. art. 2, § 17, 
providing that “no bill shall become a law which em- 
braces more than one subject, that subject to be ex- 
pressed in the title,” prohibits an act of the legislature, 
the terms and legal import of which go beyond the 
scope of its title, but does not condemn an act on the 
ground that its provisiuns do not embrace the full scope 
of legislation admissible under its title.— Powers v. Mc- 
Kenzie, Tenn., 168. W. Rep. 559. 

18. CONSTITUTIONAL Law—Legislative Powers. —Acts 
14th Gen. Assem. Iowa, ch. 43,§1,and acts 16th Gen. 
Assem. Iowa, ch. 40, § 8, establishing a penitentiary at 
Anamosa, in wiich shall be confined such convicts as 
the executive council may designate, are not in co; flict 
with Const. Iowa, art. 5,§ 1, vesting the judicial power 
in the courts, and the executive council may transfer to 
the penitentiary at Anamosa a convict sentenced toim- 
prisonment in the penitentiary at Ft. Madison.—O’ Brien 
v. Barr, lowa, 49 N. W. Rep. €8. 


19. CONTRACT—Recoupment—Damages.—A contract by 
which defendants were made the general selling agents 
for goods manufactured by plaintiff contained a provis- 
ion that defendants should have the privilege of pur- 
chasing goods on their own account, at net prices 
less their own commissions: Held, that sales sub- 
sequently made by plaintiff to defendants under 
ssid provision were not part of the contract, so that, in 
an action for the price of the goods, defendants could 
recoup damages for plaintiff’s refusal to sell defendants 
other goods under said provision, orto furnish goods 
to defendants’ customers at the price and of the quality 
agreed on in the contract.—Knitted Mattress Co. v. Griggs, 
Mass., 27 N. E. Rep. 774. 


20. CORPORATION—Foreign—Agent—Usury.—An agent 
to loan money on real estate for a foreign corporation 
has noimplied power to appoint a subagent, and the 
fact that a subagent, appointed without express au 
thority, exacts a commission in excess of legal interest, 
does not 1ender the loan usurious.—Scruggs v. Scottish- 
American Mortgage Co., A1k., 168. W. Rep. 563. 


21. CORPORATION—Power to Take Real Estate. — The 
rule is general that, where a corporation is authorized 
for some purposes, or to a limited extent, to take con- 
veyance of and hold real estate, a deed of lands for 
other purposes, or beyond the limit allowed, is not ab- 
sclutely void, but passes the title as between the par- 
ties, subject only to be inquired into in a direct proceed - 
ing by the State.—Gilbert v. Hole, 8. Dak., 49 N. W. Rep. 
1. 


22. CORPORATION—Taxation.— A company which is a 
copartnership, constituted by written articles of asso- 
ciation, having its capital divided into shares which are 
transferable, which is not dissolved by the death of a 
shareholder, the business of which is conducted by a 
board of managers, and which has all its property vest- 
ed in the exclusive custody of three trustees, and con- 
ducts all legal proceedings in the name of the president 
or of the three trustees, though a quasi corporation, as 
between the members, by their voluntary contract, but 
not incorporated or created by franchise, is not within 
the meaning of a statute subjecting to taxation all 
moneyed or stock corporations deriving an income or 
profit from their capital stock or otherwise.—Hoey.v. 
Coleman, U. 8S. U. C. (N. Y.), 46 Fed. Rep. 221. 


23. CRIMINAL LAw—Assault with Intent te Kill.— 
Where, froma distance of 12 or l4feet, one throwsa 





rock as large as a man’s fist, and wounds another, it is 
for the jury to say whether the rock as used was a dead - 
ly weapon ; and, if they so find, there may be a convic- 
tion under Gen. St. Ky. ch. 29, art. 6, § 2.—Commonwealth 
v. Duncan, Ky., 16 8. W. Rep. 580. 

24. CRIMINAL LAW—Burglary.—The accused proposed 
the commiszion of a burglary to H, who agreed to join 
in it, and notified the authorities. The accused and H 
went together to tne building. The accused raised a 
window, and assisted H in gettinginto the building. H 
handed out a piece of bacon to the accused, and was 
assisted by him in getting out. The accused picked up 
the bacon, and was carrying it off, when he was arrest- 
ed. Held, that the accused could not be convicted of 
burglary, but of petit larceny only.—State v. Hayes, Mo., 
16S. W. Rep. 514. 

25. CRIMINAL LAW—Perjury.—Where the only evidence 
of perjury was defendant’s statement to several that he 
was present at the burglarizing of a certain store, and 
participated therein, and his subsequent statement un- 
der oath before the jury in denial, conviction carnot be 
sustained.— Brooks v. State, Tex., 16 8. W. Rep. 542. 

26. CRIMINAL LAw—Robbery.—In order to constitute 
the crime of robbery the force and violence required 
must be designed not merely to take the property sto- 
len, if there be no resistance but to prevent or over- 
come resistance to the taking.—State v. Miller, lowa, 49 
N. W. Rep. 90. 

27, CRIMINAL PRACTICE— Description of Stolen Proper- 
ty.—A description, in an indictment of stolen property, 
as ‘‘$5,000 in money, of the value of five thousand dol- 
lars,” is not insufficient, because it fails in any manner 
to describe the money aleged to have been stolen.— 
Wofford v. State, Tex., 16 S. E. Rep. 535. 


28. CRIMINAL PRACTICE—Former Jeopardy.—A dis- 
charge on preliminary examination is no bar to a sub- 
sequent arrest for preliminary examination on the same 
charge.—Ez parte Crawlin, Ala.,9 South. Rep. 334. 


29. CRIMINAL PRACTICE—Indictment.—In charging a 
misdemeanor, it is not necessary to use the terms “fe- 
loniously” or “unlawfully” unless such terms form part 
of the statutory definition of the offense.—Randall v. 
State, N. J., 22 Atl. Rep. 46. 

30. CRIMINAL PRACTICE—Perjury—Indictment.—An in- 
dictment for perjury, charging that defendant made af- 
fidavit to having furnished a certain article for the 
county, and alleging that he did not make and furnish 
said article, is insufficient, as not containing a denial of 
the furuishing.— Thomas v, State, Ark., 168. W. Rep. 568. 


31. CRIMINAL TRIAL—Challenging Jury.—A principal 
challenge was interposed, and the sole cause alleged 
for the challenge was that, from what he had read, the 
juror had formed an opinion of the guilt or innocence 
ofthe accused. Held,(1) That neither the formation 
nor the expression of an opinion of the guilt of the ac- 
cused will be sufficient to disqualify; (2) while an ex- 
pression of such an opinion showing malice or ill-will 
towards accused will disqualify, and be ground of prin- 
cipal challenge; yet (3) such expression of opinion will 
not, of itself, establish such malice or ill-will.—Moshell 
v. State, N. J., 22 Atl. Rep. 50. 


32. DEATH By WRONGFUL ACT.—Under Code Ala. §§ 
2590, 2591, damages for the death of a servant are assets 
of his estate, and only the actual money value of the 
life can be recovered, with allowance for pain or an- 
guish suffered by deceased or the survivors.—James v 
Richmond § D. R. R. Co., Ala., 9 South. Rep. 335. 


33. DEATH BY WRONGFUL ACT—Penal Statute.—Rev. 
St. Mo. 1889, § 4425, providing that whenever any person 
shall die from any injury resulting from or occasioned 
by negligence, unskillfulness, or criminal intent, the 
defendant shall forfeit and pay the sum of $5,000, which 
may be sued for and recovered, irrespective of the act 
ual damages caused by such death, is a penal statute, 
and, under the rule that such statutes can be enforced 
only within the sovereignity of their creation, a federal 
court in another State will not entertain an action 
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thereunder.—Marshall v. Wabash R. Co.,U.8.C.C. (Ohio), 
46 Fed. Rep. 269. 

34. DESCENT AND DISTRIBUTION—Exceptions to Audit- 
or’s Report.—One to whom an auditor’s report, con- 
firmed by the decree of the orphans’ court has awarded 
an equal share in testatrix’s residuary estate by virtue 
of a family agreement, is interested in the estate, though 
not named as a legatee in the will, and has the right to 
except to the findings of the auditor, and to have his 
exceptions considered by the court.—Bracken v. Davis, 
Penn., 22 Atl. Rep. 20. 


35. EJECTMENT — Evidence — Declarations.—Declara- 
tions of a deceased person in disparagement of his title 
to land, made while in possession thereof, are admis- 
sible in evidence, not only against the declarant and 
those claiming under him, but also for or against stran- 
gers.— McLeod v. Swain, Ga., 13 8. E. Rep. 315. 

36. ELECTIONS — Canvassing — Offices — Mandamus.— 
The fact that a board of canvassers has filed its abstract 
of the votes cast in acounty with the county auditor, 
and adjourned sine die, and that the county auditor has 
issued a certificate of election to the person appearing 
by such abstract to have the highest number of votes 
for the office of sheriff, is no ground for a refusal of the 
writ of mandamus when it is shown that a part only of 
the returns have been canvassed, and the ommitted 
part would have changed the result.—Smith v. Lawrence, 
8S. Dak., 49 N. W. Rep. 7. 

87. EMINENT DoMAIN—Condemnation of Church Prop- 
erty.—Church property is private property, and is sub- 
ject to condemnation according to law for railway 
purposes.— Macon ¢ A. Ry. Co. v. Riggs, Ga., 13 8. E. Rep. 
312. 

38. EQuITY — Jurisdiction—Accounting. — Equity will 
not entertain jurisdiction of a bill for an account, and 
to charge defendant with one-half of certain ore mined 
on and moved from certain land by defendant, and in 
which plaintiffs claim an undivided half interest, where 
the bill alleges that defendant is in possession of the 
land under a purchase from one who had no title, as 
the question of title must be first determined before an 
accounting could be ordered.— Tecumseh Iron Co. v. Camp, 
Ala., 9 South. Rep. 343. 

39. EQUITY JURISDICTION—Trespass.—A suit to restrain 
the defendant from erecting a wall on land to which 
plaintiff claims title, and which he uses in his business, 
may be maintained, without first establishing title by 
an action at law.—Baron v. Korn, N. Y., 27 N. E. Rep. 804. 

40. EVIDENCE—Abduction to Compel Marriage.—The 
accused was charged with having taken the prosecutrix 
with force and against her will, with intent to compel 
her by force, menace, and duress, to marry hime Some 
time after the alleged offense, he wrote her two letters, 
in each of which he threatened to kill her if she did not 
marry him onacertain day. Held, that these letters 
were not relevant.—State v. Maloney, Mo., 16S. W. Rep. 
519. 

41. EVIDENCE—Partnership—Declarations.—In a suit 
against a firm forthe price of bucks purchased by one 
of the partners, his declarations, not made in the pres- 
ence of his partner, that he had bought the bucks for 
and on account of the firm, are not competent against 
the other partner.—Atwood v. Brooks, Tex., 16 8. W. Rep. 
535. 

42. EXPERT EVIDENCE—Pedigree of Horses.—Where a 
man has had large experience with the pedigrees of 
horses by being in the horse business for 40 years, and 
by publishing and editing several works relating to 
horses, he is qualified as an expert to testify to the pedi- 
gree of a certain horse.—Fleming v. McClaflin, Ind., 27 
N. E. Rep. 875. 

43. EXPERT TESTIMONY.—A witness testified that he 
had repsired and adjusted several hundred of the Hall 
& Wood ballot-box machines, and was familiar with 
the marks which machines of that pattern would im- 
press upon ballots going through them. Held, that his 
opinion whether the marks upon the ballots lying be- 





which was also before him, might make, was legal 
evidence.— Convey v. Conger, N. J., 22 Atl. Rep. 43. 

44, EXPERT TESTIMONY.— Where a receipt is dated 
“Jay 22d,” and the point at issue is whether its date is 
January or July, an expert may compare the receipt 
with another writing by the same person, dated “Jany,” 
and state his opinion in reference to the date of the re- 
ceipt.—Dresler v. Hard, N. Y., 27 N. E. Rep. 823. 

45. EXPERT TESTIMONY—Cross examination.—A non- 
expert witness will be allowed to express his opinion 
as to the mental condition of a person, after having 
Stated the facts upon which such opinion is based; 
but to authorize the expression of such opinion the 
witness must state facts which have some significance 
upon the question of such mental condition.—State v. 
Leehman, 8. Dak., 49 N. W. Rep. 3. 

46. Fraup—Contract.—A contract between two firms, 
whereby the first agrees to allow the second to publish 
certain stories belonging to the first, in consideration 
of the payment by the second firm of a royalty on each 
volume sold, does not establish a fiduciary relation be- 
tween the parties, and, in a suit by the first firm against 
the second to impeach on account of fraud settlements 
made under the contract, it is incumbent on plaintiff to 
prove the fraud.—Smith v. Ogilvie, N. Y.,27N. E. Rep. 
307. 

47. FRAUDS, STATUTE OF—Partition Fences.—A parol 
agreement between adjacent land-owners, releasing 
one of them from an agreement to bear half the cost of 
a partition fence,on condition that he detach his own 
fence therefrom, and build another, is void, under the 
statute of frauds, as releasing an interest in real estate; 
and unless the latter surrenders his interest in the 
fence, and discontinu¢s its use, there is no such per- 
formance as will take it out of the operation of said 
statute.— Rudisill v. Cross, Ark., 16 S. W. Rep. 575. 

48. FRAUDULENT CONVEYANCES — Consideration. — A 
mortgage upon a stock of goods as a whole, and to se- 
cure a single debt as a whole, if void as to a large part 
of the debt by reason of acontemplated fraud upon 
other credits, designed to be perpetrated by the execu - 
tion and use of the mortgage, is void as to the whole 
debt.—Kea v. Epstein, Ga., 13 8. W. Rep. 312. 

49. GRAND JuRY.—If, at the time fixed for opening a 
court of oyer and terminer, no justice of the supreme 
court is in attendance, and the court of common pleas 
thereupon orders an adjournment of the oyer to a future 
day, the court of general quarter sessions may neverthe- 
less organize the grand jury, in accordance with section 
28 of the criminal procedure act.— Randall v. State, N. J., 
22 Atl. Rep. 45. 


50. GUARDIAN AND WARD—Probate Sale.—Upon a Dill 
in equity to set’ aside asale by a guardian of a ward’s 
land under order of court, on the ground of fraud and 
collusion between the guardian and the purchaser, the 
federal court, as a court of equity, cannot sit in review 
to pass upon errors and irregularities in the proceed- 
ings of the probate court, but will confine itself to the 
issues as to whether the guardian acted fraudulently, 
and for his own benefit,and whether there was any 
collusion between him and the purchaser.—Arrowsmith 
v. Gleason, U. 8. C. C. (Ohio), 46 Fed. Rep. 256. 

51. GUARDIAN AND WARD—Replevin.—As Rev. St. Ind. 
1881, §§ 2512, 2515, 2518, 2521, give to the guardian of a 
minor the right to the custody of the personal property 
owned by his ward,such guardian may maintain re- 
plevin to recover logs unlawfully taken from his ward’s 
land by parties having a life estate therein.—Meiser v. 
Smith, Ind., 27 N. E. Rep. 871. 

52. GUARDIAN AND WARD-—Sale of Ward’s Land.—Un- 
der How. St. Mich. § 6067, a sale made by a foreign 
guardian, who files the proper petition, and complies 
with the requirements of the statute, cannot be at- 
tacked collaterally by the purchasers of the land, who 
claim that there were irregularities in the sale.—Pfrr- 
man v. Wattles, Mich., 49 N. W. Rep. 40. 


63. HIGHWAY — Plank- Roads — Abandonment.—Laws 


fore him, were such as a machine of that pattern , Wis. 1863, ch. 253, providing that where a plank-road, or 
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any portion thereof, “shall have been abandoned” by 
the owners neglecting to make repairs and collect tolls 
for 60 days, such road or portion thereof so abandoned 
shall be deemed a public highway, applies to a plank- 
road so abandoned before the act took effect.—State v. 
Duff, Wis., 49 N. W. Rep. 23. 

54. HOMESTEAD—What is Exempt.—A mortgagor of 
land cannot, on foreclosure, claim it as exempt as his 
homestead on the ground that he had purchased it as 
a home for himself and family, and that he, together 
with his wife, had designated and set it apart as such, 
where, at the time of the execution of the mortgage, he 
and his family lived at another place, in a house owned 
by himself, but situated on leased land.—Johnston v. 
Martin, Tex., 16 8. W. Rep. 550. 

55. HOMESTEAD EXEMPTION.— Under the statute ex- 
empting homesteads (Gen. St. 1878, ch. 68, § 1) the quan- 
tity of land exempt in any town, city or village having 
over 5,000 inhabitants is to be determined by the size of 
lots according to the survey and plat upon which the 
land claimed is platted, and not by the plats of other 
portions of the town, city or village.— Lundberg v. 
Sharry, Minn., 49 N. W. Rep. 60. 

56. HOMESTEAB EXEMPTION— Estate Required.—The 
head of a family who, after judgment for a debt has 
been rendered against him, has parted with the title to 
his land by deed of gift, but has never parted with pos- 
session, may still assert the exemption allowed by sec- 
tion 2040 of the code to arrest a sale of the land by 
virtue of the judgment.—Pendileton v. Hooper, Ga., 138. 
E. Rep. 313. 

57. HUSBAND AND WIFE—Entireties.—When a husband 
and wife owning land by entireties sell the same 
through an agent the proceeds in his hands are still 
owned by entireties, and cannot be garnished for the 
husband’s debt.—Fogleman v. Shively, Ind., 27 N. E. Rep. 
873. 

58. INEBRIATES—Appvintment of Trustee.—Code Ala. 
§ 2502, provides that “when an unmarried man over 21 
years of age is by reason of intemperance unfit to man- 
age his estate, or is wasting or squandering it, and 
thereby in danger of being reduced to poverty and 
want, his brothers or sisters or next of kin may file 
their billin chancery to preserve the estate of such 
person from further waste, and for general relief:’’ 
Held that, where the bill avers that complainant is the 
father of the intemperate person, it is not necessary, in 
order to give the chancery court jurisdiction, to allege 
that he is the next of kin or to negative the fact that he 
had brotbers and sisters.—Pinkston v. Semple, Ala., 9 
South. Rep. 329. . 

59. INSANITY—Guardian for Insane Person.—Under 
How. St. Mich, § 6314, it is necessary to give his next of 
kin notice also; and, where all the next of kin residing 
in the State are given such notice,the decree adjudg- 
ing him incompetent, and appointing a guardian, is 
not void because no notice was given to non resident 
heirs.—Munger v. Kalamazoo, Mich., 49 N. W. Rep. 47. 

60. INSURANCE—Ownership.—A husband, M A §, took 
out a policy of insurance in the name of S & Co., under 
which name he signed the application, wherein he an- 
swered in the affirmative the question whether the ap- 
plicant owned the property insured in fee-simple. In 
fact the property belonged to his wife, who was the 
sole member of the firmofS &Co.: Held that, though 
no Inquiry was made of him as to who composed the 
firm, there was a breach of the condition of the policy 
that the interest of the assured should be truly stated. 
— Pelican Ins. Co. v. Smith, Ala., 9 South. Rep. 327. 

61. INSURANCE—Parties.—Where for a single premium 
a joint policy of insurance is issued to the owner of a 
building and to the owner of a stock of goods therein 
for a stated sum on the building and not exceeding a 
specified sum on the goods, the two may join in an ac- 
tion on the policy; Code Iowa, § 2545, providing that 
“all persons having an interest in the subject of the 
action and in obtaining the relief demanded may be 
joined as plaintiffs.’—Graves v. Merchants’ ¢ Bankers’ 
Ins. Co., lowa, 49 N. W. Rep. 65. 





62, INTOXICATING LIQUORS—Civil Damage.—Under the 
Texas civil damage act, making liquor dealers liable 
for selling liquor to any person after having been by 
the wife of such person “notified in writing, through 
the sheriff or other peace officer,” not to do 80, it is not 
sufficient to read the notice to the liquor dealer, but the 
original or a copy must be delivered to him.— Reagan v. 
Wooten, Tex., 16 S. W. Rep. 546. 

63. INTOXICATING LIQuORS — Delivery by Express 
Companies.—Where the agent of a dispatch company 
in a city where liquor licenses are not granted, knows 
that the company, ip the course of its business, as a 
genezal practice undertakes the transportation to the 
city of intoxicating liquor with reasonable cause to be- 
lieve that it is to be used in violation of law, causes it 
to be delivered, he is guilty of aiding in bringing it into 
the city with reasonable cause to believe that itis to 
be there seld in violation of law.— Commonwealth v. 
Brown, Mass., 27 N. E. Rep. 777. 

64. INTOXICATING LIQUORS— Nuisance—Lessor’s Lia- 
bility.— Where the owner of a lot leased it for five years, 
with authority to erect a building for “confectionery 
purposes,” and a building was erected and a saloon 
nuisance established therein, and, upon a preliminary 
hearing of a proceeding against the lessor, lessee and 
saloqp keeper to abate the nuisance, a temporary in- 
junction was granted, and thereafter the lessor served 
notice to quit on the lessee, and instituted proceedings 
for forcible entry and detainer aguinst him, and prose- 
cuted them vigorously, but unsuccessfully, a judgment 
on the final hearing of the injunction proceedings dis- 
solving the temporary injunction, and dismissing the 
proceedings as to him, was not error.—Morgan v. Koest- 
ner, lowa, 49 N. W. Rep. 80. 

65. INTOXICATING LIQuoRS— Sale to Minor.—The de- 
livery of liquor to a minor, who was known to be doing 
the errand of another, is not the sale or giving away of 
liquors to a minor without the written consent of bis 
psrent or guardian, within the prohibition.— Wallace 
v. State, Ark., 16 8. W. Rep. 571. 

66. JUDGMENT—Absence of Party.—The plaintiff in a 
pending suit having two counsel employed to repre- 
sent him, the absence of himself without leave of the 
court, and of his leading counsel with leave, when the 
case was regularly called for trial, will not entitle him 
to have the verdict and judgment set aside at a subse- 
quent term.—Parker v. Beicher, Ga., 13 8. E. Rep. 314. 

67. JUDGMENT—Setting Aside Default.—Where a de- 
fendant applies to have ajudgment which was rendered 
without other service than by publication opened up, 
and that he be permitted to make a defense, he may, 
in the discretion of the court, be required to pay all 
costs before his application will be granted; but a 
formal offer, by answer or otherwise,to pay costs is 
not a prerequisite to the hearing or granting of the 
application.— Stewart v. Scully, Kan., 26 Pac. Rep. 957. 

68. JUDGMENT — Vacation— Fraud.—Though a judg- 
ment obtained by plaintifi’s attorney, upon a repre- 
sentation that there was a return of service of process 
when in fact there had been no service and no return, 
is a judgment obtained by “fraud practiced by the suc- 
cessful party,” within Mansf. Dig. Ark., § 3909, subd. 4, 
notwithstanding the attorney was under a misappre- 
hension of facts, yet under Jd. § 3912, providing that a 
judgment shall not be vacated “until it is adjudged that 
there is a valid defense to.the action,” it is error to an- 
nul such a judgment without considering the question 
of the defense.—Chambliss v. Reppy, Ark., 168. W. Rep. 
571. 

68. JUSTICE OF THE PRACE—Judgment.— Where an or- 
der of dismissal for want of prosecution of proceedings 
before a justice of the peace is set aside by consent of 
the parties, and atrial had and a judgment rendered 
for the plaintiff, which, however, is not entered upon 
the docket of the justice, who soon afterwards dies, it is 
competent for his successor to enter the judgment nunc 
pro tunc, and parol evidence is admissible to show that 
such ajudgment was in fact rendered.—St. Louis, I. M. 
¢ S. Ry. Co. v. Winfrey, Ark., 16 8. W. Rep. 572. 
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70. LANDLORD AND TENANT—Title to Crops.—When it 
is provided in the verbal lease of afarm and the stock 
on it that the tenant is to pay the rent monthly in 
money, and that he is to raise enough hay, oats and 
straw to feed the cattle, and that the hay, etc., raised is 
not to be sold or removed from the farm, the title to 
the hay, oats and straw is in the tenant, and it is liable 
to execution for his debts, though he is indebted to the 
landlord for rent.—Colville v. Miles, N. Y., 27 N. E. Rep. 
809. 


jl. LEASE—Improvements by Tenant.—Where a land- 
lord agrees with his tenant to purchase from him at the 
expiration of his lease, which is to run about two years, 
at its value or worth at that time, an addition or fixture 
to the leased house, to be attached by the tenant, the 
value or worth of the addition or fixture is not to be es- 
timated from the cost thereof, and its depreciation from 
use or lapse of time after its erection.—Hdwards v. Van 
Patten, Kan., 26 Pac, Rep. 958. 

72. MANDAMUS—Municipal Boards.— Mandamus will not 
lie to compel the board of public works of a city to va- 
cate the approval of a certain plat, where neither the 
persons who mace the plat, nor other persons shown to 
have purchased lots according to the plat, are parties to 
the proceeding.—Campau v. Board of Public Works, Mich., 
49 N. W. Rep. 39. 

73. MANDAMUS—To Courts.—Mandamus will not lie to 
compe! a circuit court judge to review a decree under 
which petitioner’s land was sold for drainage taxes, 
and allow petitioner to answer, etc., on the grounds 
that the taxes were illegal], and that petitioner was not 
served with process inthe proceedings to sell, and did 
not know of the decree and sale until afterwards, where 
there is n» allegation that the petition to sell and list of 
lands were not duly advertised, as the statute author- 
izes on appeal.— Wiley v. Beach, Mich., 49 N. W. Rep. 35. 

74. MARITIME LIENS—Priority.—Claims for wages, sal- 
vage and supplies, incurred upon the same voyage, at 
the port where the salvage service terminated, where 
the seamen’s right of action accrued, and where the 
supplies were furnished, are concurrent, and the liens 
for wages and salvage take precedence over the lien of 
the material. men, where there has been no such laches 
on the part of the salvors asto deprive them oftheir 
right to priority. The burden of showing such laches is 
on the material-wen.—The Virgo, U.S. D.C. (N. Y.), 46 
Fed. Rep. 294. 


75. MECHANIC’s LIEN—Homestead.—In an action to 
enforce a mechanic’s lien, accrued prior to the amend- 
ment to the constitution in 1888, the defendant, to prove 
the fact that the land constituted his homestead, must 
plead it.—Bergsma v. Dewey, Minn., 49 N. W. Rep. 57. 


76. MORTGAGE—Foreclosure.—Where, after an action 
to foreclose a mortgage is begun, on default in payment 
the mortgsgois tender plaintiff a part of the mortgage 
debt, and demand a release of a certain part of the 
mortgaged premises, pursuant of an agreement con- 
tained in the mortgage, they must keep the tender good 
by bringing the money into court, in order to entitle 
them to a release of such portion by the decree.— Wer- 
ner v. Tuch, N. Y., 27 N. E. Rep. 845. 

77. MORTGAGE—Foreclosure.—Where several lots are 
subject to the same mortgage, the owner of one of them, 
in a suit to determine the amount ry to red 
from foreclosure, can compel contribution from the 
other lot owners of their proportionate share of the 
amount necessary for such redemption.—Cofin v. Par- 
ker, N. Y., 27 N. W. Rep. 814. 

78. MORTGAGE—Payment.—The provision of Code Ala. 
1886, § 1870, that payment of a debt secured by mortgage 
shall have the effect to divest the title out of the mort- 
gagee, is but a change of remedy from the common-law 
rule, and does not affect any vested right.—Abbett v. 
Page Ala., 9 South. Rep. 332. 

79. MUNICIPAL CORPORATION—Grants to Water Com- 
panies.—Where a city charter confers on the municipal 
authorities the power and duty to keep the streets in 
repair, safe and convenient for public use, any con- 








tract by the council with a private corporation, im- 
pairing the exercise of such power and duty, is void, as 
against public policy.—City Council v. Capital City Water 
Co., Ala., 9 South. Rep. 339. 

80. MUNICIPAL CORPORATION—Limits.—The corporate 
limits of a municipality incorporated with the metes 
and bounds indicated upon the plat, laid out on the 
banks of a navigable stream under a grant from the 
United States, and its power of taxation, extend only 
to that portion of a bridge across the river that lies 
within the high water mark, and not to the middle of 
the stream.—Ft. Smith G V. B. Bridge Co. v. Hawkins, 
Ark., 16 8. W. Rep. 565. 

81. NEGOTIABLE INSTRUMENT—Action.—In an action 
on a note broughtin the name of the payee by the 
holder, a motion to dismiss on the ground that it was 
not authorized by the nominal plaintiff will not, in the 
absence of equities, be entertained when presented 
after the cause is called for trial.—Troeder v. Hyams, 
Mass., 27 N. E. Rep. 775. 

82. NEGOTIABLE INSTRUMENT—Certainty of Payee.—A 
note payable to a named payee “et al.’’ is not negotia- 
ble, either at common law or under Code Iowa, § 2085, 
providing that ‘instruments by which the maker prom- 
ises to pay asum of money to another are negotiable 
instruments, with all the incidents of negotiability, 
whenever it is manifest from their terms that such was 
the intent of the maker.’’—Gordon v. Anderson, Iowa, 49 
N. W. Rep. 86. 

83. NUISANCE—Adjoining Land-owners.— No action 
will lie by the owners of some of the lots in a city block 
against the owners of other lots fronting as laid out in 
the plat of the town on one street, because in building 
they change the front of their lots so as to make them 
face a side street, and make a five foot alley in the rear 
of their buildings, in the absence of any showing that 
the alley has been permitted to become a nuisance.— 
Sikes v. Miller, Ark., 16 8. W. Rep. 570. 

84. OFFICE AND OFFICERS—Kemoval of Discharged 
Soldier.—The act of 1888, p. 135, respecting the removal 
of honorably discharged soldiers from offices and posi- 
tions, does not prevent the bona fide abolition of an of- 
fice or position held by such incumbent.—State v. Board 
of Chosen Freeholders, N..J.,22 Atl. Rep. 56. 


85. OFFICIAL BOND—Renewal—Liabilities of Sureties. 
—Gen. St. Ky. ch. 100, § 3, reyjuires the sheriff to give 
bond for the faithful performance of the duties of his 
office, and for the payment of all money that may come 
to his hands. Section 25 provides that the county court 
shall cause the sheriff annually to renew his bond: 
Held, that the sureties on the first bond remuin liable 
for the acts of the sheriff during his term of office, and 
neither the rehewal of his bond, nor the failure of the 
county court to require it, will release the sureties.— 
Ridgway v. Moody’s Adm’r, Ky., 168. W. Rep. 526. 


86. OFFICIAL BONDsS—Sureties.—W here a village coun- 
cil requires a new bond of the Villiage treasurer, and he 
gives it, aud it is approved by the council, the fact that 
the council failed to require or approve the bond by a 
formal resolution does not constitute any defense in 
an action against the surety on the bond.—Village of 
Evart v. Postal, Mich., 49 N. W. Rep. 53. 

87. PARTNERSHIP — Loan.—Where a partner borrows 
money from the firm of which he is a member, and the 
firm assigns the claim, the assignee may sue the part- 
ner thereon at law, though there has been no account- 
ing and no express promise to pay, especially where it 
is shown that the partner is indebted tothe firm for a 
larger sum of money than that sued for.—Bank of Brit- 
ish North America v. Delafield, N. Y.,27 N. E. Rep. 797., 

88. PATENTS FOR INVENTIONS — Jurisdiction.—An ac- 
tion by li of a patent-right to restrain the sub- 
sequent assignee of all the patentee’s interest from 
manufacturing and selling the patented article, and for 
damages, involves no question under the patent laws, 
where the validity of the patent and the license are ad- 
mitted, and is within the jurisdiction of the State 
court s.— Mayer v. Hardy, N. Y., 27 N. E. Rep. 837. 














VoL. 33 


THE CENTRAL LAW JOURNAL. 


159 








89. PLEDGE BY EXECUTOR— Trustees ex Maleficio.— 
Where an executor pledges stock of his testator on the 
false representation that testator was a member 
of the firm in whose name the pledge was made, the 
pledgees become trustees ex maleficio, and, in the ab- 
sence of actual notice to the beneficiary of an adverse 
claim by the pledgees, limitation will not run against 
the beneficiary.—Zn re Marshall’s Estate, Pa., 22 Ati. 
Rep. 24. 

90. ProcEssS—Service by Publication.—Where an affi- 
davit for constructive service by publication, filed on 
January 17, 1861, showed upon its face that the defend 
ant resided within the region of country known as 
“Pike’s Peak” at the time that the action was com- 
menced and the affidavit filed, it was not sufficient to 
give the district court jurisdiction, constructive or 
otherwise, over the defendant, upon the ground that he 
was a non-resident of the territory of Kansas. Under 
the provisions of the Code of Civil Procedure of 1859 a 
plaintiff could not upon such an affidavit proceed to 
make service by publication, and the district court had 
no jurisdiction to foreclose a mortgage in such a case 
where the only service of summons was by publication 
upon such an insufficient affidavit, and no personal or 
other appearance was made by the defendant.—Carey 
v. Reeves, Kan., 26 Pac. Rep. 951. 

91. PUBLIC LANDs—Railroad Grants.—The fact that 
public land is in the possession of a settler, who Is liv- 
ing on it, without complying with either the pre- 
emption or the homestead law at the time the land is 
included in a grant to a railroad company, does not 
keep it from being public land not reserved, sold, 
granted or otherwise appropriated.— Cahalan v. Mc- 
Tague, U. 8. C. C. (Mont.), 46 Fed. Rep. 251. 


92. PUBLIC LANDS—Railroad Grant—Title.—The grant 
of public lands to the Northern Pacific Railroad Com- 
pany in aid of its railroad by Act Cong. July 2, 1864, 
vested the company with the legal title to such lands 
when the grant took effect, upon the designation of the 
route of the road, irrespective of the fact that no pat- 
ents bad been issued therefor.—Northern Pac. R. Co. v. 
Cannon, U.8. C. C. (Mont.), 46 Fed. Rep. 224. 

93. QUIETING TITLE—Swamp Lands.—In an action to 
quiet title, where plaintiff claims under the swamp- 
land grant act of congress of September 28, 1850, and 
defendant under a railroad aid grant of May 15, 1856, the 
fact that the land was never selected by the State, as 
required by the swamp land act, is not conclusive that 
it was not swamp land, but its actual character may be 
shown.— Hays v. McCormick, lowa, 49 N. W. Rep. 69. 


94. RAILROAD COMPANIES— Fires.—Evidence that fire 
started in a field at a point about 116 feet from a rail- 
road track, a few minutes after a train had passed by, 
and that no other fire or person setting fire was seen 
near there on that day,is sufficlent prima facie proof 
that the fire was caused by a spark from the engine.— 
Greenfield v. Chicago § N. W. Ry. Co., lowa, 49N. W. 
Rep. 95. 

95. RAILROAD COMPANIES—Fires.—The owner of the 
legal title to unoccupied land has the constructive pos- 
session ; and a stranger to the title, who intended to use 
the land for grazing purposes without the owner’s con- 
sent, cannot recover the value of the grass from a rail- 
road company which negligently set fire to it.— Texas ¢ 
Pac. Ry. Co. v. Torrey, Tex., 16 8. W. Rep. 547. 


96. RAILROAD GRANTS—Illegal Pate nt.—A railroad com- 
pany claiming land under a legislative grant, and hav- 
ing a legal title, if any, cannot, when out of possession, 
maintain a bill against parties claiming under a subse- 
quent patent to determine title, on the ground that the 
exercise of equitable jurisdiction will prevent a multi- 
plicity of actions, as in an action in the nature of eject- 
ment plaintiff can join any number of parties defondant 
without regard to the extent or character of their pos- 
sessions.—Northern Pac. R. Co. v. Amacker, U.S. C. C. 
(Mont.), 46 Fed. Rep. 233. 

97. RAILROAD LANDS—Taxation.—A strip of land (100 
x400 feet) purchased by a railroad company in antici- 





pation of future need for a branch road, occupied in 
part (35x400 feet) by a trestle-work supporting railroad 
tracks, is taxable by the State (under Act April 10, 1884, 
Pp. 142) for the 35 feet in actual use, and by local assess- 
ment for the remaining 65 feet lying vacant for many 
years.— United New Jersey Railroad § Canal Co. v. Jersey 
City, N. J., 22 Atl. Rep. 58. 

98. RAILROADS—Failure to Signal at Crossing.—Under 
Mansf. Dig. Ark. § 5478, an indictment which charges 
that defendant company “did unlawfully fail and neg- 
lect to ring the bell and sound the whistle,” and that it 
“unlawfully failed to keep said bell ringing and whistle 
sounding,” etc., is insufficient, as it charges a failure to 
do both of two acts, either one of which would have 
been a complete compliance with the law.— State v. Kan- 
sas City, S. ¢ M. R. Co., Ark., 16S. W. Rep. 567. 


99. RAILROADS IN STREETS — Damages.—Under Code 
Iowa 1873, tit. 10, ch. 4, which provides that no railroad 
track shall be laid in a public street until after the in- 
jury to abutting property has been ascertained and 
paid for, the owner of land abutting on a street, the fee 
of which is in the public, cannot recover damages for 
the laying of a railroad track in the street by permis- 
sion of the municipal authorities, without proof of 
actual damage to his property.—Cook v. Chicago, M. 
St. P. Ry. Co., lowa, 49 N. W. Rep 92. 

100. RELIGIOUS SOCIETIES — Incorporation.— Where 
there are two factions in a church, each claiming to be 
the church, and entitled to the use, enjoyment and con- 
trolef its temporalities,the members of one faction, 
by keeping up a separate organization, holding sepa- 
rate services under another pastor, supporting only 
their own organization, attempting to discharge the 
regular pastor, and worshiping at separate times, do 
not thereby withdraw from the church.— West Koshko- 
nong Congregation v. Ottesen, Wis., 49 N. W. Rep. 24. 


101. RELIGIOUS SOCIETIEs— Subversive Teachings.— 
Certain members of a Baptist church will be enjoined 
from using the church property for the purpose of pro- 
mulgating doctrines not in harmony with Baptist 
teachings, but subversive for the purposes for which 
such church was organized, as indicated by its articles 
of association, although such members constitute a 
majority thereof, and the church government is en- 
tirely independent of any other ecclesiastical author- 
ity.— Mt. Zion Baptist Church v. Whitmore, Iowa, 49 N. W. 
Rep. 81. 


102, REMOVAL OF CAUSES—Citizenship.—A joint stock 
association, limited, created under Act Pa. June 2, 1874, 
having some of the characteristics of a partnership and 
some of a corporation, including the right to a common 
seal, ownership of property, real and personal, by the 
association, and the right to sue and be sued by the 
corporate name, is a new artificial person, and as much 
a citizen of Pennsylvania as a corporation organized 
under its laws, and, when sued in a New York court, is 
entitled to removal to the federal court, ircespective of 
the citizenship of its individval members.—Bushnell v. 
Park Bros. § Uo., U. 8. C. CO. (N. Y.’, 46 Fed. Rep. 209. 


103. REPLEVIN.—In an action by mortgagees to re- 
plevy personalty seized by a sheriff on wrongful at- 
tachment the mortgage is competent evidence of their 
right to possession, though the note is not produced, 
where no issue was made that the mortgagees were not 
the owners of the note, or that any part of it had been 
paid.— Hibbard v. Zenor, lowa, 49 N. W. Rep. 63. 

104, SALE—False Representations.—One who purchases 
a bond in reliance on the seller’s representation that it 
is a good bond, when it is in fact worthless, may re- 
cover the amonnt paid for it, though the misrepre- 
sentation was made by the seller innocently, and it is 
immaterial that the purchaser had an opportunity to 
examine the bond.—Ripley v. Case, Mich., 49 N. W. 
Rep. 46. 

105, SPECIFIC PERFORMANCE — Contract —Considera- 
tion.—The consent of one part owner in common with 
a lease to an assignment thereof is not a sufficient con- 
sideration for a promise by another part owner to 
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transfer to the firat certain shares of corporate stock to 
warrant a decree for specific performance, where the 
assignment of the lease made pursuant to an agree- 
ment by the assignees to reconvey the first part own- 
er’s interest to him, and where it is actually so recon- 
veyed.—AHibbert v. Mackinnon, Wis., 49 N. W. Rep. 21. 

106. SPECIFIC PERFORMANCE—Contract—False Repre 
sentations.—Specific performance of a contract for the 
purchase of lund and personalty will not be decreed 
where defendants entered into such contract in reli- 
ance on the representations of plaintiffs’ agent, many 
of which were untrue, and the value of the property is 
much lessthan it would have been had such repre- 
sentations been true.—Hicks v. Turck, Mich., 49 N. W. 
Rep. 44. 

107. SPECIFIC PERFORMANCE—Diligence of Complain- 
ant.—Specific performance ofa land contract will not 
be Jecreed where complainant has delayed more than 
35 years after the contract was made, and 28 
years after it was destroyed, before making any ef- 
fort to enforce it, though he knew that it rested wholly 
in the recollection of defendant and himself, where his 
statement of the contract is not definite, and some of 
its essentials are denied by defendant, who testifies 
that the contract was to be performed within six years, 
since which time defendant has treated the contract as 
having no furce.—Van Buren v. Stocking, Mich , 49 N. W. 
Rep. 50. ‘ 

108. TAXATION — Assessment — Valuation.—Where an 
answer to acitation to show cause before the board of 
revenue why the valuation: f property returned for tax- 
should not be increased alleges, inter alia, that the cash 
value o7 the property was that at which it had been as- 
sessed, it is not demurrable, as the cash value is the le- 
gal basis of assessment under Code Ala., §§ 475, 478, 515.— 
Capital City Water Co. v. Board of Revenue, Ala., 9 South. 
Rep. 327. 

109. TAXATION — Assessment of Mortgage.—A mort- 
gage upon lands which are exempt from taxation is 
taxable, but it must be azsessed to the mortgagee at 
the place of his domicile.— State v. Lantz, N. J., 22 Atl. 
Rep. 49. 

110. TaX ASSESSMENT—Validity—Injunction.—The fail- 
ure of the proper officer, who administered the oath to 
the assessor, as required by the statute, to attach his 
signature and affix his seal of office at the time the as- 
sessment roll is filed in the office of the clerk, is a mere 
irregularity, which will not authorize a court of equity 
to set aside atax levied on such an assessment roll.— 
Avant v. Flynn, 8. Dak., 49 N. W. Rep. 15. 


111. TaxEs—Assessment.-The assessor of a borough 
organized under “An act for the formation of borough 
governments,” approved April 5, 1878, is empowered by 
the supplement of March 23, 1888, to assess all taxes— 
State, county, townsbip, school, as well as borough 
taxes.— State v. Simpkins, N. J., 22 Atl. Rep. 57. 

112. TELEGRAPH COMPANIES—Negligence.—The state- 
ment printed on a telegram blank, that the sender 
agrees that will not claim damages for erro;s or delays 
or for non-delivery of the message, does not exonerate 
the company from liability for fuilng to send the mes- 
sage.— Garrett v. Western Union Tel. Co., lowa, 49 N. W. 
Rep. 88. 

113. Usury—Broker’s Commission.—A mortgage is not 
usurious because of a commission charged by the bro- 
ker who negotiated the loan, where it appears that he 
was not the agent ofthe lender.—May v. Flint, Ark., 16 
S. W. Rep. 575. 

114. UsuRy— Principal and Agent.—The principal is 
presumed to know the general manner in which his 
general agent transacts his business. Ifthe principal 
either authorizes or sanctions the taking for the use of 
money loaned by his agent of a sum in excess of the 
lawful rate of interest, even for the ageni’s own benefit, 
the principal is chargeable with usury.—Stien v. Swenson, 
Minn., 49 N. W. Rep. 55. 

115. VENDOR AND VENDEE—Contract.—Under a con- 
tract for the sale of realty, providing that on failure of 





the vendee to perform the contract the vendor shall 
have the right to declare the same void, retain what- 
ever has been paid thereon, and retake possession, 
where the vendee has abandoned the contract, and the 
vendor has retaken possession, the latter may main- 
tain an action for damages for the breach of contract.— 
Allen v. Mohn, Mich., 49 N. W. Rep. 52. 


116. VENDOR AND VENDEE — Bona Fide Purchaser— 
Constructive Notice.—Possession of lands by a vendee 
is constructive notice of his contract of purchase, and 
of his equity in the land. Heis not bound to examine 
the records for subsequent incumbrances of the land 
by his vendor, nor is the record notice thereof to him.— 
Jaeger v. Hardy, Obio, 27 N. E. Rep. 863. 

117. WATER COMPANIES—Contracts—Compensation.— 
Under the contract by which a city granted the exclu- 
sive right to establish and maintain water-works toa 
certain company the latter undertook to furnish the 
city, free of charge, 15,000,000 gallons of water in addi- 
tion to that used for fire purposes. By another section 
it was provided that the company should sprinkle the 
streets, ‘and for such service shall receive $60 per 
month for each two horse sprinkling cart.’”’ Held, that 


the term “such service” included the water furnished 
as well as the work of sprinkling, and no additional 
compensation can be recovered for the water used.— 
City Council v. Capital City Water Co., Ala., 9 South. Rep. 
338. 


118. WILLS — Construction.—A legacy to the son of 
testator’s wife by aformer marriage, on condition that 
she should tuke under the will, and not under the in- 
testate laws, depends for its vesting on the wife’s com- 
pliance with the condition, and, though thereis no spe- 
cific bequest over, the condition, cannot be considered 
void as being merelyin terrorem; and, on the wife’s 
election to take under the intestate laws, the legacy to 
her son goes to the residuary legatees.—In re Carr’s Es 
tate, Penn., 22 Atl. Rep. 18. 

119. WiLLs—Construction.—Where a will directs that 
testator’s estate be “divided” among his ‘theirs at law, 
in accordance with the laws of the State of New York, 
applicable to persons who die intestate,” names execu- 
tors, and provides that no bond shall be required of 
them “in the settlement and distribution of my estate, 
real or personal,” and authorizes such executors to sell 
and convey any real property of which testator might 
die possessed, testator’s estate is to be divided accord- 
ing tothe:-Jaws applicable to estates of intestates.— 
Lawton v. Corlies, N. Y., 27 N. E. Rep. 847. 

120. WILLS—Legacy.—Ademption.—The fact that an 
adopted child, on receiving from her adoptive parent 
a gift of $3,000, acknowledged that it was received in 
part satisfaction of a legacy of $10,000 given her by a 
previous will of the parent, does not make such gift a 
partial ademption of a legacy of $10,000 contained in a 
subsequent will, by which the will referred to in the 
acknowledgment was revoked.—Jacques v. Swasey, Mass., 
27 N. E. Rep. 771. 

121. WILLS—Probate—Res Adjudicata.—Where admis- 
sion of a will to probate has been refused by the pro 
bate court, persons having no notice of the proceedings 
and refusal until too lateto perfect an appeal to the 
court of common pleas from the order of refusal are 
not concluded thereby, but may repropound the will, 
notwithstanding the former order of refusal has not 
been vacated.—Feuchter v. Keyl, Ohio, 27 N. E. Rep. 860. 

122. WILLS—Proof.—A will of personalty, which pur- 
ports to have been signed by the writer, and to be his 
last will and testament, is sufficientiy proved by the 
testimony of two witnesses that the entire paper isin . 
the handwriting of the testator.—Franklin v. Franklin, 
Tenn., 16 8. W. Rep. 557. 











